
OFFERING CIRCULAR 

NOT FOR DISTRIBUTION IN THE UNITED STATES 
 

 

£400,000,000 3.625% Senior Secured Notes due 2025 

B&M European Value Retail S. A. (the “Issuer”), a Luxembourg public limited liability company (société anonyme) incorporated under the laws 

of Luxembourg, with its registered office at 9, Allée Scheffer L-2520 Luxembourg and registered with the Luxembourg Register of Commerce 

and Companies (R.C.S. Luxembourg) under number B 187275 is offering £400,000,000 aggregate principal amount of 3.625% Senior Secured 

Notes due 2025 (the “Notes”). The proceeds from the offering will be used to repay certain of the Group’s existing indebtedness. See “Use of 

Proceeds”. 

The Notes will bear interest at a rate of 3.625% and will mature on July 15, 2025. Interest on the Notes will be paid semi-annually in arrears on 

January 15 and July 15 of each year, commencing on January 15, 2021. 

The Issuer may redeem the Notes in whole or in part at any time on or after July 15, 2022, in each case, at the redemption prices set out in this 

offering circular (the “Offering Circular”). Prior to July 15, 2022, the Issuer will be entitled to redeem, at its option, all or a portion of the Notes 

at a redemption price equal to 100% of the principal amount of the Notes, plus accrued and unpaid interest and additional amounts, if any, to the 

redemption date, plus a “make-whole” premium, as described in this Offering Circular. Prior to July 15, 2022, the Issuer may, at its option, and 

on one or more occasions, also redeem up to 40% of the original aggregate principal amount of the Notes with the net proceeds from certain 

equity offerings. Additionally, the Issuer may redeem the Notes in whole, but not in part, at a price equal to their principal amount plus accrued 

and unpaid interest and additional amounts, if any, upon the occurrence of certain changes in applicable tax law. Upon the occurrence of certain 

events constituting a change of control, the Issuer may be required to repurchase all or any portion of the Notes at 101% of the principal amount 

thereof, plus accrued and unpaid interest and additional amounts, if any, to the date of such repurchase. 

The Notes are senior obligations of the Issuer, guaranteed (the “Guarantees” and, each, a “Guarantee”) on a senior basis by B&M European 

Value Retail 1 S.à r.l., B&M European Value Retail 2 S.à r.l., B&M European Value Retail Holdco 1 Ltd, B&M European Value Retail Holdco 2 Ltd, 

B&M European Value Retail Holdco 3 Ltd, B&M European Value Retail Holdco 4 Ltd, EV Retail Limited and B & M Retail Limited (together, the 

“Guarantors”), and secured by the Collateral (as defined herein). The Notes and Guarantees will rank pari passu in right of payment with all of 

the Issuer’s and Guarantors’ existing and future indebtedness that is not subordinated in right of payment to the Notes, including indebtedness 

incurred under the New Senior Facilities Agreement (as defined herein). The property and assets that will secure the Notes and the Guarantees 

will also secure liabilities under the New Senior Facilities Agreement and may secure certain hedging obligations and certain other future 

indebtedness (the “Senior Obligations”) on a pari passu basis. The validity and enforceability of the Guarantees and the security interests and 

the liability of each Guarantor will be subject to the limitations described in “Limitations on Validity and Enforceability of Guarantees and Security 

and Certain Insolvency Law Considerations”. The Collateral and the Guarantees may be released in certain circumstances. 

There is currently no public market for the Notes. Application has been made to list the Notes on the Official List of the Luxembourg Stock 

Exchange (the “LuxSE”) and to obtain their admission to trading on the Euro MTF market of the LuxSE (the “Euro MTF Market”). There are no 

assurances that the Notes will be listed on the Official List of the LuxSE and admitted to trading on the Euro MTF Market. The Euro MTF Market 

of the LuxSE is not a regulated market within the meaning of Directive 2014/65/EU on markets in financial instruments. The Euro MTF Market 

falls within the scope of Regulation (EU) 596/2014 on market abuse and the related Directive 2014/57/EU on criminal sanctions for market 

abuse. 

This offering circular constitutes a prospectus for purposes of Part IV of the Luxembourg law on prospectuses for securities dated July 16, 2019. 

 
 

 

An investment in the Notes involves a high degree of risk. 

Please see “Risk Factors” beginning on page 21. 

Price for the Notes: 100.000%, plus accrued interest, if any, from the Issue Date 
 

 

 

The Notes and the Guarantees have not been, and will not be, registered under the United States Securities Act of 1933 (the “Securities 

Act”), or the laws of any other jurisdiction, and they may not be offered or sold within the United States except pursuant to an exemption 

from, or in a transaction not subject to, the registration requirements of the Securities Act. The Notes will be offered and sold only in 

offshore transactions outside the United States in reliance on Regulation S. The Notes and Guarantees may not be offered to retail investors 

in the European Economic Area or the United Kingdom, with “retail investor” defined as a person who is one (or more) of: (i) a retail client 

as defined in point (11) of Article 4(1) of Directive 2014/65/EU (as amended, “MiFID II”); or (ii) a customer within the meaning of Directive 

(EU) 2016/97 (as amended, the “Insurance Distribution Directive”), where that customer would not qualify as a professional cl ient as 

defined in point (10) of Article 4(1) of MiFID II; or (iii) not a qualified investor as defined in Regulation (EU) 2017/1129 (as amended, the 

“Prospectus Regulation”). 

For additional information about eligible offerees and transfer restrictions, please see “Plan of Distribution” and “Notice to Investors”. 

The Notes will be issued in the form of one or more Global Notes in registered form, which will be delivered in Book-Entry form through a 

common depositary of Euroclear Bank SA/NV (“Euroclear”) and Clearstream Banking S.A. (“Clearstream”) on or about July 13, 2020 (the 

“Issue Date”). See “Book-Entry Delivery and Form”. 

Global Coordinators and Joint Physical Bookrunners 

BNP PARIBAS HSBC 

Joint Bookrunners 

Barclays BofA Securities Commerzbank Goldman Sachs 

International 

 

The date of this Offering Circular is July 13, 2020 

 

 
Lloyds Bank 

Corporate Markets 

Wertpapierhandelsbank 
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IMPORTANT INFORMATION 

 
In making an investment decision regarding the Notes and the Guarantees offered by this Offering Circular, 

you must rely on your own examination of the Issuer and the terms of this offering, including the merits and risks 

involved. This Offering Circular relates to the offering of the Notes on the Issue Date. The Offering is being made on 

the basis of this Offering Circular only. Any decision to purchase the Notes and the Guarantees in the offering must 

be based on the information contained in, or incorporated by reference into, this Offering Circular. 

 
The Issuer accepts responsibility for the information in, or incorporated by reference into, this Offering 

Circular. We have prepared this Offering Circular solely for use in connection with this offering and for application 

of the Notes for listing on the Official List of the LuxSE and for their admission to trading on the Euro MTF Market.  

 
You are not to construe the contents of this Offering Circular as investment, legal or tax advice. You should 

consult your own counsel, accountants and other advisors as to legal, tax, business, financial, regulatory and 

related aspects of a purchase of the Notes and the Guarantees. You are responsible for making your own 

examination of the Notes and the Issuer and your own assessment of the merits and risks of investing in the Notes 

and the Guarantees. None of the Issuer, the Guarantors or any of the Initial Purchasers is making any 

representation to you regarding the legality of an investment in the Notes and the Guarantees by you under 

appropriate legal investment or other laws. 

 
To the best of our knowledge and belief, having taken all reasonable care to ensure such is the case, the 

information contained in, or incorporated by reference into, this Offering Circular is in accordance with the facts 

and contains no omission likely to affect its import. The information contained in, or incorporated by reference into, 

this Offering Circular has been furnished by the Issuer and other sources we believe to be reliable. This Offering 

Circular contains summaries, believed to be accurate, of some of the terms of specific documents, but reference is 

made to the actual documents, copies of which will be made available upon request, for the complete information 

contained in those documents. You should contact the Issuer or the Initial Purchasers with any questions about 

this offering or if you require additional information to verify the information contained in, or incorporated by 

reference into, this Offering Circular. All summaries are qualified in their entirety by this reference. Copies of such 

documents and other information relating to the issuance of the Notes and the Guarantees will be available at the 

specified offices of the listing agent in Luxembourg. See “Listing and General Information”. 

 
The Initial Purchasers will provide prospective investors with a copy of this Offering Circular and any related 

amendments or supplements. By receiving this Offering Circular, you acknowledge that you have not relied on the 

Initial Purchasers in connection with your investigation of the accuracy or the adequacy of the information 

contained in, or incorporated by reference into, this Offering Circular or your decision whether or not to invest in 

the Notes and the Guarantees. 

 
The information set out in those sections of this Offering Circular describing clearing and settlement is subject 

to any change or reinterpretation of the rules, regulations and procedures of Euroclear and Clearstream currently in 

effect. Investors wishing to use these clearing systems are advised to confirm the continued applicability of their 

rules, regulations and procedures. None of the Issuer or the Guarantors will have any responsibility or liability for 

any aspect of the records relating to, or payments made on account of, Book-Entry interests held through the 

facilities of any clearing system or for maintaining, supervising or reviewing any records relating to such Book- 

Entry interests. 

 
No person is authorised in connection with any offering made by this Offering Circular to give any information 

or to make any representation not contained in, or incorporated by reference into, this Offering Circular and, if given 

or made, any other information or representation must not be relied upon as having been authorised by the Issuer, 

the Guarantors or the Initial Purchasers. The information contained in, or incorporated by reference into, this 

Offering Circular is accurate as of the date hereof. Neither the delivery of this Offering Circular at any time nor any 

subsequent commitment to purchase the Notes or the Guarantees shall, under any circumstances, create any 

implication that there has been no change in the information set forth in, or incorporated by reference into, this 

Offering Circular or in the business of the Issuer or the Guarantors since the date of this Offering Circular. 

 
The Initial Purchasers, the Trustee, the Security Agent, the Paying Agent, the Transfer Agent, the Registrar, the 

Listing Agent and the other agents of the Issuer make no representation or warranty, express or implied, as to, and 

assume no responsibility for, the accuracy or completeness of the information contained in, or incorporated by 
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reference into, this Offering Circular. Nothing contained in, or incorporated by reference into, this Offering Circular 

is, or shall be relied upon as, a promise or representation by the Initial Purchasers as to the past or the future. The 

Issuer and the Guarantors have furnished the information contained in, or incorporated by reference into, this 

Offering Circular. 

 
The Notes and the Guarantees are subject to restrictions on transferability and resale and may not be 

transferred or resold except as permitted under the Securities Act and applicable securities laws. You should be 

aware that you may be required to bear the financial risks of this investment for an indefinite period of time. See 

“Plan of Distribution” and “Notice to Investors”. 

 
It is intended that the Notes will be listed on the Official List of the LuxSE and admitted to trading on the Euro 

MTF Market, and the Issuer has submitted this Offering Circular to the LuxSE in connection with the listing 

application.  

 
The Issuer reserves the right to withdraw this offering at any time. The Issuer is making this offering subject to 

the terms described in this Offering Circular and the purchase agreement relating to the Notes (the “Purchase 

Agreement”). The Issuer and the Initial Purchasers each reserve the right to reject any commitment to subscribe 

for the Notes in whole or in part and to allot to any prospective investor less than the full amount of the Notes 

sought by such investor. The Initial Purchasers and certain of their related entities may acquire, for their own 

accounts, a portion of the Notes. 

 
The distribution of this Offering Circular and the offer and sale of the Notes and the Guarantees are restricted 

by law in some jurisdictions. This Offering Circular does not constitute an offer to sell or an invitation to subscribe 

for or purchase any of the Notes and the Guarantees in any jurisdiction in which such offer or invitation is not 

authorised or to any person to whom it is unlawful to make such an offer or invitation. Each prospective offeree or 

purchaser of the Notes and the Guarantees must comply with all applicable laws and regulations in force in any 

jurisdiction in which it purchases, offers or sells the Notes and the Guarantees or possesses or distributes this 

Offering Circular, and must obtain any consent, approval or permission required under any regulations in force in 

any jurisdiction to which it is subject or in which it makes such purchases, offers or sales, and neither the Issuer 

nor the Initial Purchasers shall have any responsibility thereof. See “Notice to Certain Investors”, “Plan of 

Distribution”, and “Notice to Investors”. 

 
Investing in the Notes involves a high degree of risk. Please see “Risk Factors” beginning on page 21. 

 

 
STABILISATION 

 
IN CONNECTION WITH THE ISSUE OF THE NOTES, HSBC BANK PLC (THE “STABILISING MANAGER”) (OR 

PERSONS ACTING ON BEHALF OF THE STABILISING MANAGER OR STABILISING MANAGERS) MAY OVER-ALLOT 

THE NOTES OR EFFECT TRANSACTIONS WITH A VIEW TO SUPPORTING THE MARKET PRICE OF THE NOTES AT A 

LEVEL HIGHER THAN THAT WHICH MIGHT OTHERWISE PREVAIL. HOWEVER, THERE IS NO ASSURANCE THAT 

THE STABILISING MANAGER (OR PERSONS ACTING ON BEHALF OF A STABILISING MANAGER) WILL 

UNDERTAKE STABILISATION ACTION. ANY STABILISATION ACTION MAY BEGIN ON OR AFTER THE DATE ON 

WHICH ADEQUATE PUBLIC DISCLOSURE OF THE FINAL TERMS OF THE OFFER OF THE NOTES IS MADE AND, IF 

BEGUN, MAY BE ENDED AT ANY TIME, BUT IT MUST END NO LATER THAN THE EARLIER OF 30 DAYS AFTER THE 

ISSUE DATE OF THE NOTES AND 60 DAYS AFTER THE DATE OF THE ALLOTMENT OF THE NOTES. 
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NOTICE TO CERTAIN  INVESTORS 

 
General 

This Offering Circular does not constitute an offer to sell or an invitation to subscribe for or purchase any of 

the Notes in any jurisdiction in which such offer or invitation is not authorised or to any person to whom it is 

unlawful to make such an offer or invitation. The distribution of this Offering Circular and the offer or sale of the 

Notes may be restricted by law in certain jurisdictions. Persons into whose possession this Offering Circular comes 

are required to inform themselves about and to observe any such restrictions. 

 

No action has been taken in any jurisdiction that would permit a public offering of the Notes. No offer or sale 

of the Notes may be made in any jurisdiction except in compliance with the applicable laws thereof. You must 

comply with all laws that apply to you in any place in which you buy, offer or sell any Notes or possess this Offering 

Circular. If a jurisdiction requires that the offering be made by a licensed broker or dealer and any Initial Purchaser 

or any affiliate of such Initial Purchaser is a licensed broker or dealer in that jurisdiction, the offering shall be 

deemed to be made by such Initial Purchaser or affiliate on behalf of the Issuer in such jurisdiction. 

 

For a description of certain restrictions relating to the offer and sale of the Notes, see “Plan of Distribution”. 

The Issuer accepts no liability for any violation by any person, whether or not a prospective purchaser of the Notes, 

of any such restrictions. 

 
United Kingdom 

The issue and distribution of this Offering Circular is restricted by law. This Offering Circular is not being 

distributed by, nor has it been approved for the purposes of Section 21 of the FSMA by, a person authorised under 

the FSMA. This Offering Circular is only being distributed to and is directed solely at persons: (i) who have 

professional experience in matters relating to investments and are investment professionals, as such term is 

defined in Article 19(5) of the Financial Services and Markets Act 2000 (Financial Promotion) Order 2005, as 

amended (the “Order”); (ii) falling within Article 49(2)(a) to 49(2)(d) (“high net worth companies, unincorporated 

associations, etc.”) of the Order; (iii) are outside the United Kingdom; or (iv) are persons to whom an invitation or 

inducement to engage in investment activity (within the meaning of Section 21 of the FSMA) in connection with the 

issue or sale of any securities may otherwise be lawfully communicated or caused to be communicated (all such 

persons together being referred to as “relevant persons”). 

 

This Offering Circular is directed only at relevant persons and must not be acted on or relied on by persons 

who are not relevant persons. Any investment or investment activity to which this Offering Circular relates is 

available only to relevant persons and will be engaged in only with relevant persons. Any person who is not a 

relevant person should not act or rely on this Offering Circular or any of its contents. No part of this Offering 

Circular should be published, reproduced, distributed or otherwise made available in whole or in part to any person 

who is not a relevant person without our prior written consent. The Notes are not being offered or sold to any 

person in the United Kingdom, except in circumstances which will not result in an offer of securities to the public in 

the United Kingdom within the meaning of Part VI of the FSMA. 

 
Luxembourg 

This Offering Circular has not been approved by, and will not be submitted for approval to, the Luxembourg 

Financial Services Authority (Commission de Surveillance du Secteur Financier) (the “CSSF”) for purposes of public 

offering or sale in the Grand Duchy of Luxembourg (“Luxembourg”). Accordingly, the Notes may not be offered or 

sold to the public in Luxembourg, directly or indirectly, and neither this Offering Circular nor any other circular, 

prospectus, form of application, advertisement, communication or other material may be distributed, or otherwise 

made available in or from, or published in Luxembourg, except for the sole purpose of the listing on the Official List 

of the LuxSE and the admission to trading of the Notes on the Euro MTF Market and except in circumstances where 

the offer benefits from an exemption to or constitutes a transaction otherwise not subject to the requirement to 

publish a prospectus for the purpose of the Prospectus Regulation and the Luxembourg law of July 16, 2019 on 

prospectuses for securities (the “Luxembourg Prospectus Law”). 

 
PRIIPs Regulation / Prospectus Regulation / Prohibition of Sales to Retail Investors 

The Notes are not intended to be offered, sold or otherwise made available to and should not be offered, sold 

or otherwise made available to any retail investor in the EEA or the United Kingdom. For these purposes, a retail 

investor means a person who is one (or more) of: (i) a retail client as defined in point (11) of Article 4(1) of 
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Directive 2014/65/EU (as amended, “MiFID II”); or (ii) a customer within the meaning of Directive (EU) 2016/97 (as 

amended, the “Insurance Distribution Directive”), where that customer would not qualify as a professional client 

as defined in point (10) of Article 4(1) of MiFID II; or (iii) not a qualified investor as defined in the Prospectus 

Regulation. Consequently, no key information document required by Regulation (EU) No 1286/2014 (as amended, 

the “PRIIPs Regulation”) for offering or selling the Notes or otherwise making them available to retail investors in 

the EEA or the United Kingdom has been prepared and, therefore, offering or selling the Notes or otherwise making 

them available to any retail investor in the EEA or the United Kingdom may be unlawful under the PRIIPs 

Regulation. This Offering Circular has been prepared on the basis that any offer of Notes in any Member State of 

the EEA or in the United Kingdom will be made pursuant to an exemption under the Prospectus Regulation from the 

requirement to publish a prospectus for offers of the Notes. This Offering Circular is not a prospectus for the 

purposes of the Prospectus Regulation. 

 
Notwithstanding the United Kingdom’s departure from the European Union, any references in this Offering 

Circular to European Union law should be treated as references to such law as applies in England and Wales from 

time to time including as retained, amended, extended, re-enacted or otherwise given effect on or after 11:00 pm on 

31 January 2020. 

 

MIFID II Product Governance 

Solely for the purposes of each manufacturer’s product approval process, the target market assessment in 

respect of the Notes has led to the conclusion that: (i) the target market for the Notes is eligible counterparties and 

professional clients only, each as defined in MiFID II; and (ii) all channels for distribution of the Notes to eligible 

counterparties and professional clients are appropriate. Any person subsequently offering, selling or recommending 

the Notes (a “distributor”) should take into consideration the manufacturers’ target market assessment; however, a 

distributor subject to MiFID II is responsible for undertaking its own target market assessment in respect of the 

Note (by either adopting or refining the manufacturers’ target market assessment) and determining appropriate 

distribution channels. 

 

 
INFORMATION  INCORPORATED  BY REFERENCE 

 
We are incorporating by reference certain information into this Offering Circular, which means we are 

disclosing important information to you by referring you to such information. 

 
The information set out below, which has previously been published on the website of the Issuer (https:// 

www.bandmretail.com/) and will be filed with the LuxSE, shall be deemed to be incorporated in, and to form part of, 

this Offering Circular. 

 
Such documents will be made available, free of charge, during normal business hours on any weekday at the 

specified office of the listing agent, unless such documents have been modified or superseded. 

 
This Offering Circular incorporates by reference, and should be read and construed in conjunction with, the 

following information. 

 
The documents incorporated by reference in this Offering Circular: 

• the Issuer’s Annual Report and Accounts for the year ended March 28, 2020 (which, for the avoidance of 

doubt, includes the audited consolidated financial statements of B&M European Value Retail S.A. and its 

subsidiaries as of and for the financial year ended March 28, 2020 (which also includes restated financial 

information for the financial year ended March, 30 2019) (the “Audited Financial Statements”) but 

excluding the sections of the Issuer’s Annual Report and Accounts 2020 entitled (collectively, 

the “Excluded Annual Report  Information”): 

• The Section “Looking ahead” on page 11 of the Issuer’s Annual Report and Accounts 2020; 

• The Section “Outlook” on page 15 of the Issuer’s Annual Report and Accounts 2020; 

• The “Viability Statement” and “Going Concern Statement” on page 32 of the Issuer’s Annual Report 

and Accounts 2020; 

• The “Corporate Social Responsibility” section on pages 33-41 of the Issuer’s Annual Report and 

Accounts 2020; 



v  

• The “Section 172 Statement and Stakeholders” section on pages 42-45 of the Issuer’s Annual 

Report and Accounts 2020; 

• The Section “Directors’ remuneration report” on pages 62-74 of the Issuer’s Annual Report and 

Accounts 2020; and 

• “Statement of Directors Responsibilities” on page 80 of the Issuer’s Annual Report and Accounts 

2020. 

 
(the “Annual Report”), and 

• The Issuer’s trading update dated July 1, 2020 for the three months ended June 27, 2020 (the “Q1 

Trading Update”). 

 
The following information in the Annual Report is hereby amended: 

• the fully diluted earnings per share for the financial year 2019 under “Profit after tax and earnings per 

share” on page 20 of the Annual Report is hereby amended to 19.4p; and 

• bank, high yield bond and interest receivable for the financial year 2020 under “Financing” on page 20 of 

the Annual Report is hereby amended to £22.5 million. 

 
Any reference in this Offering Circular to the Annual Report shall be deemed to exclude the Excluded 

Annual Report Information. Other than the information specifically incorporated by reference into this Offering 

Circular, information included on, or accessible from, our website are not incorporated by reference or made a part 

of this Offering Circular and, in each case, should not be relied upon for the purposes of forming an investment 

decision with respect to the Notes. 

 
The Annual Report contains, among other things, a description of the Group and its activities, principal risks 

and uncertainties related to the Group’s business and the Audited Financial Statements. It is important that you read 

this Offering Circular, including the information incorporated by reference herein, in its entirety before making an 

investment decision regarding the Notes. 

 
Any information contained in the Annual Report or the Q1 Trading Update has not been updated since July 1, 

2020 and such documents speak only as of such date. Any statement contained in the Annual Report or the Q1 

Trading Update shall be deemed to be modified or superseded for purposes of this Offering Circular to the extent 

that a statement or amount contained in this Offering Circular modifies or supersedes such statement or amount. 

Any statement or amount that is modified or superseded shall not be deemed, except as modified or superseded, to 

constitute a part of this Offering Circular. The Annual Report and the Q1 Trading Update are an important part of 

this Offering Circular. All references herein to this Offering Circular include the Annual Report and the Q1 Trading 

Update, as modified or superseded. 

 
Any documents themselves incorporated by reference in the documents incorporated by reference in this 

Offering Circular shall not form part of this Offering Circular and are either covered in another part of this Offering 

Circular or are not relevant for the investors. 

 
Copies of the documents incorporated by reference in this Offering Circular are available for viewing on the 

website of the Issuer (https://www.bandmretail.com/) and on the website of the LuxSE (http://www.bourse.lu.) 

once the Notes are admitted to listing on the Official List of the LuxSE and admitted to trading on the Euro MTF 

Market. Except for the information specifically incorporated by reference in this Offering Circular, the information 

provided on such website is not part of this Offering Circular and is not incorporated by reference in it. 
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PRESENTATION OF FINANCIAL AND OTHER INFORMATION 
 

General 

The Issuer is a Luxembourg public limited liability company (société anonyme) incorporated under the laws of 

Luxembourg with registration number B 187275. The Issuer’s registered office is at 9, Allée Scheffer  L-2520 

Luxembourg. This Offering Circular includes the Audited Financial Statements which are incorporated by reference. 

The Audited Financial Statements have been prepared in accordance with International Financial  Reporting 

Standards as adopted by the European Union (“IFRS”) and audited by KPMG Luxembourg Société Coopérative. 

 

This Offering Circular comprises this document and certain specified sections of the Annual Report (other than 

the Excluded Annual Report Information), the Audited Financial Statements and the Q1 Trading Update, which are 

incorporated by reference in this Offering Circular. See “Information Incorporated by Reference.” 

 

In this Offering Circular, except as specifically noted, references to: 

• financial year 2020 means the 52 weeks ended March 28, 2020; 

• financial year 2019 means the 52 weeks ended March 30, 2019; 

• financial year 2018 means the 53 weeks ended March 31, 2018; and 

• financial year 2017 means the 52 weeks ended March 25, 2017. 
 

IFRS 16 

The financial information for the 52 weeks ended March 30, 2019 included in this Offering Circular and the 

Annual Report (incorporated by reference in this Offering Circular) has been restated in respect of the Group’s first 

time application of IFRS 16, which was adopted by the Group on March 31, 2019, and which applies a new leasing 

standard. The Group has adopted the fully retrospective approach and therefore has applied the new IFRS 16 

standard to all leases from the acquisition date of each lease, with the consequence that the prior year (i.e., the 52 

weeks ended March 30, 2019) financial statements have been restated. Please refer to the Audited Financial 

Statements, which are incorporated by reference in this Offering Circular, for more information. 

 
Disposal of Jawoll 

The financial information included in this Offering Circular and the Annual Report (incorporated by reference in 

this Offering Circular) for the 52 week period ended March 28, 2020 present the continuing operations of the Group 

following the sale of Jawoll prior to the financial year end. The financial information for the 52 week period ended 

March 30, 2019 have been restated to exclude Jawoll to provide a comparable basis with those for the continuing 

operations at as March 28, 2020. 

 
Constant Basis 

In this Offering Circular and the Annual Report (incorporated by reference in this Offering Circular), we present 

certain financial information on an actual historical basis and, in some cases, on a “constant basis”. Presenting a 

percentage change from one period to another on a constant basis is designed to eliminate the effects of foreign 

exchange rate fluctuations and, in some cases, differences in number of weeks, between two periods, and therefore 

facilitate comparability of certain financial information across these periods. The Issuer uses financial information 

prepared on a constant basis both for its internal analysis and for its external communications, as it believes this 

constant basis information provides a means by which to analyse and explain variations from one period to another 

on a more comparable basis. Prospective investors should be aware, however, that financial information presented 

on a constant basis are not measurements of performance under IFRS. 

 
Non-IFRS Information 

This Offering Circular and the Annual Report (incorporated by reference in this Offering Circular) contain 

certain financial measures that are not defined or recognised under IFRS, including EBITDA, EBITDA Margin, 

Adjusted EBITDA, Adjusted EBITDA Margin, Adjusted Profit Before Tax and UK Like-for-Like Revenue Growth. 

 

These alternative performance measures (described below) are not measures of performance or liquidity 

under IFRS and should not be considered in isolation or as a substitute for measures of profit, or as an indicator of 

the Group’s operating performance or cash flows from operating activities as determined in accordance with IFRS. 
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Please refer to the Annual Report (incorporated by reference in this Offering Circular) for further information 

on the non-IFRS information included in this Offering Circular. 

 
EBITDA, Adjusted EBITDA and Related Margins 

EBITDA represents operating profit before interest, tax, depreciation and amortisation. EBITDA Margin is 

defined as EBITDA expressed as a percentage of revenue (which excludes value added tax (“VAT”)). 
 

Adjusted EBITDA represents EBITDA, as defined above, adjusted to exclude items that we consider to be 

unusual, non-trading and/or non-recurring items that are not reflective of the underlying performance of the 

business. These include the effect of ineffective derivatives and foreign exchange on intercompany balances, which 

do not relate to underlying trading, and costs incurred in relation to acquisitions, which are non-recurring and do 

not relate to underlying trading. Adjusted EBITDA Margin is defined as Adjusted EBITDA expressed as a percentage 

of revenue (which excludes VAT). 
 

In this Offering Circular, the items of administrative expense under IFRS that we exclude from EBITDA in the 

calculation of Adjusted EBITDA during the periods under review are referred to as “Adjusting Cost Items”. 
 

We believe that EBITDA provides a measure of performance which is appropriate to the retail industry and 

presented by peers and competitors. Adjusted EBITDA is considered to be appropriate to exclude unusual, 

non-trading and/or non-recurring impacts on performance which therefore provides an additional metric to 

compare periods of account. 

 
Adjusted Profit Before Tax 

Adjusted Profit Before Tax is profit before tax adjusted to exclude items that we consider to be unusual, 

non-trading and/or non-recurring items. 
 

The items that we exclude from profit before tax include certain items of finance costs and finance income that 

we consider to be unusual, non-trading and/or non-recurring items. 

 
UK Like-for-Like Revenue Growth 

UK Like-for-Like Revenue Growth is a comparison between two periods of our sales of all relevant B&M stores 

in the UK that were open for a minimum of one week in the first relevant period and not closed permanently by the 

end of the second relevant period. UK Like-for-Like Revenue includes each store’s revenue for that part of the 

second relevant period that falls at least 14 months after that store opened and compares it to the revenue for the 

corresponding part of the previous relevant period. The 14 month approach has been taken as it excludes the 

two-month halo period which new stores experience upon opening. UK Like-for-Like Revenue Growth is expressed 

as a percentage. 

 
Adjusted operating costs 

Adjusted operating costs include costs, gains or losses that we consider to be exceptional or non-trading 

items, net of profits in associates (included in the consolidated statement of comprehensive income), excluding 

depreciation and amortization, and adjusted for the effects of derivatives, one-off refinancing fees, foreign exchange 

on the translation of intercompany balances and the effect of revaluing or unwinding balances related to the 

acquisition of subsidiaries. In financial year 2020, adjusted operating costs included the gain on the sale and 

leaseback of the Bedford warehouse and the direct loss incurred at Babou due to the closure of their stores during 

the pandemic. See “Summary Historical Consolidated Financial Information and Other Financial and Operating Data- 

Other Financial Data-EBITDA, Adjusted EBITDA and Adjusting Cost Items”. 

 
Leverage 

Leverage is calculated by dividing net debt by the adjusted EBITDA, (as previously defined) with net debt 

comprising interest bearing loans and borrowings, overdrafts, cash/cash equivalents and finance leases excluding 

capitalised fees. 

 
Rounding 

Certain figures in this Offering Circular, including financial information, have been subject to rounding 

adjustments. Please refer to Note 1 to the Audited Financial Statements on page 90 of the Annual Report 

(incorporated by reference in this Offering Circular) for further information. 
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MARKET, ECONOMIC AND INDUSTRY DATA 

 
Unless otherwise stated, the information provided in this Offering Circular and the Annual Report 

(incorporated by reference in this Offering Circular) relating to market share and size of relevant markets and 

market segments is based on estimates of the Issuer and is provided solely for illustrative purposes. Certain 

information contained in this Offering Circular and the Annual Report (incorporated by reference in this Offering 

Circular) relating to the general merchandise discount retail market and the industry in which we operate as well as 

certain economic and industry data and forecasts used in, and statements regarding our market position made in, 

this document were extracted or derived from other third party reports, market research, government and other 

publicly available information and independent industry publications. 

 
While we believe the third party information included in this Offering Circular and the Annual Report 

(incorporated by reference in this Offering Circular) to be reliable, we have not independently verified such third 

party information, and none of the Issuer or the Initial Purchasers make any representation or warranty as to the 

accuracy or completeness of such information as set forth in this document. We confirm that such third party 

information has been accurately reproduced, and so far as we are aware and are able to ascertain from information 

available from those publications, no facts have been omitted which would render the reproduced information 

inaccurate or misleading. However, the accuracy of such third party information is subject to availability and 

reliability of the data supporting such information and neither the information nor the underlying data has been 

independently verified. Additionally, the industry publications and other reports referred to above generally state 

that the information contained therein has been obtained from sources believed to be reliable, but that the accuracy 

and completeness of such information is not guaranteed and, in some instances, these reports and publications 

state expressly that they do not assume liability for such information. We cannot therefore assure you of the 

accuracy and completeness of such information as it has not been independently verified. 

 

 
TRADEMARKS  AND  TRADE NAMES 

 
We own or have rights to certain trademarks or trade names that we use in conjunction with the operation of 

our businesses. Each trademark, trade name or service mark of any other company appearing in this Offering 

Circular belongs to its holder. 

 

 
TAX  CONSIDERATIONS 

 
Prospective investors in the Notes are advised to consult their own tax advisors as to the consequences of 

purchasing, holding and disposing of the Notes, and the consequences of purchasing the Notes at a price other 

than the initial issue price in the offering. See “Certain Tax Considerations”. 

 

 
FORWARD-LOOKING  STATEMENTS 

 
Some of the statements contained in, or incorporated by reference into, this Offering Circular include forward- 

looking statements that reflect our, our management’s or third parties’ current views with respect to, among other 

things the intentions, beliefs and current expectations of our business or management or such third parties 

concerning, amongst other things, the results of operations, the financial condition, prospects, growth, strategies 

and dividend policy of our business and the industry in which it operates. 

 
Statements that include the words “expects”, “intends”, “plans”, “believes”, “projects”, “forecasts”, “predicts”, 

“assumes”, “anticipates”, “will”, “targets”, “aims”, “may”, “should”, “shall”, “would”, “could”, “continue”, “risk” 

and similar statements of a future or forward-looking nature can be used to identify forward-looking statements. 

 
All forward-looking statements involve risks and uncertainties because they relate to events and depend on 

circumstances that may or may not occur in the future. Undue reliance should not be placed on such forward 

looking statements because they involve known and unknown risks, uncertainties and other factors that are in 

many cases beyond our control. Forward-looking statements are not guarantees of future performance or actual 

results of operations or financial condition, and the development of the sectors and industries in which we operate 

may differ materially from those indicated in or suggested by the forward-looking statements contained in this 
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document. Accordingly, there are or will be known and unknown risks and uncertainties that could cause our actual 

results to differ materially from those indicated in or suggested by these statements. These factors, risks and 

uncertainties expressly qualify all subsequent oral and written forward-looking statements attributable to us or 

persons acting on our behalf and include, in addition to those listed under “Risk Factors” and elsewhere in, or 

incorporated by reference into, this Offering Circular, the following: 

• the macro-economic outlook in the UK and France; 

• our strategy outlook and growth prospects; 

• our ability to attract and retain key senior management and skilled personnel; 

• our distribution centres, transportation fleet and supply chain; 

• the UK’s exit from the EU; 

• exchange rate fluctuations; 

• the nature of the competitive environment in which we operate; 

• our performance during peak selling season; 

• our leasehold property portfolio; 

• our ability to predict and fulfil customer preferences or demand and manage our inventory efficiently; 

• disruptions in the supply of our products from key suppliers; 

• our exposure to product liability claims and other litigation; 

• the reputation and value of the B&M, Heron Foods and Babou brands; 

• our information technology, network and communications systems; 

• our ability to protect confidential information of customers and employees; 

• the regulatory environment in the countries in which we operate, particularly with regard to employment- 

related regulations; 

• the effect of natural disasters, pandemic outbreaks, terrorist acts, global political events and other 

unforeseen circumstances on our operations; 

• our ability to maintain and enforce our intellectual property rights; 

• concerns over any future acquisitions; 

• changes in floating interest rates; 

• our ability to obtain commercial insurance at acceptable prices; 

• the default of counterparties in respect of monies and products owed to us; 

• our level of indebtedness; 

• risks associated with the Notes; and 

• other factors discussed in this Offering Circular, including those listed under “Risk Factors”. 
 

The foregoing factors and others discussed in, or incorporated by reference into, this Offering Circular, 

including those listed under “Risk Factors”, should not be considered exhaustive. If one or more of these risks or 

uncertainties materialise, or should any assumptions underlying forward-looking statements prove to be incorrect, 

it could affect our ability to achieve our objectives and could cause our actual results of operations or financial 

condition to differ materially from those in the forward-looking statements. Any forward-looking statements in, or 

incorporated by reference into, this document should be read in conjunction with the other cautionary statements 

that are included in this document. Any forward-looking statements in, or incorporated by reference into, this 

document reflect current views with respect to future events and are subject to these and other risks, uncertainties 

and assumptions. 

We, nor our management or any of the Initial Purchasers can give any assurances regarding the actual 

occurrence of the predicted developments upon which the forward-looking statements are based. We, our 

management and each of the Initial Purchasers expressly disclaim any obligation or undertaking to update these 

forward-looking statements contained in, or incorporated by reference into, this document to reflect any change in 

our expectations or any change in events, conditions, or circumstances on which such statements are based. 

We undertake no obligation to publicly update or review any forward-looking statement, whether as a result of 

new information, future developments or otherwise. All subsequent written and oral forward-looking statements 

attributable to us or individuals acting on behalf of us are expressly qualified in their entirety by this section. 

 
 



x  

USE OF TERMS 
 

Unless otherwise specified or the context requires otherwise in this Offering Circular, references to: 
 

Babou are to Paminvest SAS and its subsidiaries. 
 

Bridge Facility are to the bridge facility agreement dated October 18, 2018 between among others the Issuer, 

B&M European Value Retail Holdco 4 Ltd, BNP Paribas SA as agent and BNP Paribas Fortis SA/NV as original 

lender. 
 

Collateral are to (i) pledges over all of the issued share capital of each Guarantor, (ii) fixed and floating 

charges over substantially all of the Guarantors’ and the Issuer’s property and assets in England pursuant to an 

English law debenture and (iii) pledges over certain bank accounts in Luxembourg of the Luxembourg Guarantors 

and the Issuer. See “Description of the Notes—Security”. 
 

Company, the Group, we, us and our are to the Issuer and its subsidiaries, except as otherwise indicated or 

where the context otherwise requires. 
 

EEA are to the European Economic Area. 
 

English Guarantors are to B&M European Value Retail Holdco 1 Ltd, B&M European Value Retail Holdco 2 Ltd, 

B&M European Value Retail Holdco 3 Ltd, B&M European Value Retail Holdco 4 Ltd, EV Retail Limited and B & M 

Retail Limited. 
 

EU are to the European Union. 
 

Existing Facilities are to the Existing Term Loan A and the Existing Revolving Facility. 
 

Existing Notes are to the £250 million 4.125% existing senior secured notes due 2022. 
 

Existing Revolving Facility are to the existing £150 million revolving facility under the Existing Senior 

Facilities Agreement. 
 

Existing Senior Facilities Agreement are to the senior facilities agreement for the Existing Facilities dated 

23 January 2017, among, inter alios, B&M European Value Retail Holdco 4 Ltd as original borrower, the Issuer as 

parent, Bank of America Merrill Lynch International Designated Activity Company and HSBC Bank PLC as global 

coordinators and bookrunners, the financial institutions specified therein as original lenders, the financial 

institutions specified therein as arrangers, Bank of America Merrill Lynch International Designated Activity 

Company as agent, and Deutsche Bank AG, London Branch as security agent. 
 

Existing Term Loan A are to the £300 million existing Facility A under the Existing Senior Facilities Agreement. 
 

FSMA are to the Financial Services and Markets Act 2000, as amended. 
 

Guarantees are to the guarantees of the Notes by the Guarantors. 

Guarantors are to the English Guarantors and the Luxembourg Guarantors. 

Heron Foods are to Heron Food Group Limited and its subsidiaries. 

IFRS are to international financial reporting standards, as adopted by the EU. 
 

Indenture are to the indenture governing the Notes to be dated the Issue Date, between, among others, the 

Issuer, the Guarantors and the Trustee. 
 

Initial Purchasers are to BNP Paribas, HSBC Bank plc, Barclays Bank PLC, BofA Securities Europe SA, 

Commerzbank Aktiengesellschaft, Goldman Sachs International and Lloyds Bank Corporate Markets 

Wertpapierhandelsbank  GmbH. 
 

Intercreditor Agreement are to the intercreditor agreement to be dated on or about the Issue Date, between, 

among others, the Issuer, the Guarantors, the Trustee, the Security Agent and the financial institutions listed 

therein; see “Description of Certain Financing Arrangements—Intercreditor Agreement”. 
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Issue Date are to the date of the issuance of the Notes. 

 
Issuer are to B&M European Value Retail S.A., a Luxembourg public limited liability company (société 

anonyme) incorporated under the laws of Luxembourg, with its registered office at 9, Allée Scheffer L-2520 

Luxembourg and registered with the Luxembourg Register of Commerce and Companies (R.C.S. Luxembourg) 

under number B 187275. 

 
Jawoll are to J.A. Woll Handels GmbH and its subsidiaries. 

 
Luxembourg Guarantors are to B&M European Value Retail 1 S.à r.l. and B&M European Value Retail 2 S.à r.l. 

 
Multi-Lines are to Multi-Lines International Company Ltd, our Hong Kong based joint venture sourcing 

company in which we own a 50% interest alongside its Hong Kong management. 

 
New Facilities are to the New Term Loan A and the New Revolving Facility. 

 
New Revolving Facility are to the £155 million Revolving Facility under the New Senior Facilities Agreement. 

 
New Senior Facilities Agreement are to the senior facilities agreement for the New Facilities dated July 3, 

2020, among, inter alios, B&M European Value Retail Holdco 4 Ltd as original borrower, the Issuer as parent, BNP 

Paribas, London Branch and HSBC UK Bank plc as global coordinators, the financial institutions specified therein as 

original lenders, Bank of America Merrill Lynch International Designated Activity Company as agent and Deutsche 

Bank AG, London Branch as security agent. See “Description of Certain Financing Arrangements—New Senior 

Facilities Agreement”. 

 
New Term Loan A are to the £300 million Facility A under the New Senior Facilities Agreement. 

 
Non-Guarantor Subsidiaries are to subsidiaries of the Issuer that are not Guarantors. 

 
Notes are to the £400 million 3.625% Senior Secured Notes due 2025 to be issued by the Issuer under the 

Indenture in the offering. 

 
Pound, Pounds Sterling, UK pound or £ mean the lawful currency of the UK. 

 
Security Agent are to Deutsche Bank AG, London Branch. 

 
Security Documents are to the security agreements defining the terms of the Collateral that secures the Notes, 

the New Senior Facilities Agreement and the Guarantees. 

 
SKUs are to stock keeping units. 

 
Trustee are to Deutsche Trustee Company Limited. 

 
Transactions are to the offering of the Notes hereby, the consummation of the refinancing of the Existing 

Senior Facilities Agreement, redemption and repayment in full of the Existing Notes, and the other actions described 

under “The Transactions”, including the entry into the New Senior Facilities Agreement. 

 
UK are to the United Kingdom. 
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CURRENCY PRESENTATION 

 
Unless otherwise indicated, all references in this document to “pounds sterling”, “£”, “pence” or “p” are to the 

lawful currency of the UK, all references to “$”, “US$” or “U.S. dollars” are to the lawful currency of the United 
States of America and all references to “€” or “Euros” are to the currency introduced at the start of the third stage 

of European economic and monetary union pursuant to the Treaty establishing the European Community,  as 

amended. 
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SUMMARY 

 
This summary highlights information contained elsewhere in, or incorporated by reference into, this Offering 

Circular. The information set forth in this summary does not contain all the information you should consider before 

making your investment decision. You should carefully read the entire Offering Circular, including the section “Risk 

Factors”, which is included elsewhere in this Offering Circular, and the Annual Report and the Q1 Trading Update 

incorporated by reference in this Offering Circular (including the Audited Financial Statements and related notes), 

before making your investment decision. This summary contains forward-looking statements that contain risks and 

uncertainties. Our actual results may differ significantly in the future as a result of factors such as those set forth in 

“Risk Factors” and “Forward-Looking Statements”. 

 
Unless the context otherwise requires, all references herein to “B&M”, “we”, “our”, “us” and the “Company” 

are to the Issuer and its direct and indirect subsidiaries, except as otherwise indicated or where the context 

otherwise requires. 

 
 

Overview 

Business overview 

We are one of the leading limited assortment discount retailers in the UK based on number of stores and sales 

with a growing presence in France and a total of 1,050 stores in our Group. We trade under the B&M and Heron 

Foods brands in the UK and the Babou and B&M brands in France. Our UK business is one of the largest companies 

in the fast growing general merchandise discount retail market in the UK, which we believe is having a disruptive 

impact on the overall UK retail market. We believe that our stores offer a compelling customer proposition, 

combining leading branded fast-moving consumer goods (“FMCG”) products at attractive prices with a strong 

non-grocery product offering which together deliver great value to customers over a wide range of price points. We 

stock a mix of grocery (typically branded FMCG products) and non-grocery products and our focus is on general 

merchandise. We operate a flexible store format and our dynamic trading strategy flexes our product ranges 

regularly to take advantage of seasonal shifts in customer demand over the course of each year. Under this flexible 

category and space management model, the layout and SKU range of each B&M store is regularly adjusted in order 

to maximise the space allocated to seasonal and other faster-moving merchandise. 

 
In June 2014, B&M was listed on the London Stock Exchange, and in June 2015, B&M was admitted to the 

FTSE 250 index. As of June 29, 2020, the Issuer had a market capitalisation of £3.9 billion. 

 
In August 2017, we acquired Heron Foods, a discount convenience retailer predominantly based in the North 

of England. The acquisition has enabled us to develop and roll out a complementary, proven and profitable discount 

convenience food brand with its own dedicated buying and merchandising team. 

 
In October 2018, we acquired Babou, a general merchandise retailer with stores in a number of regions in 

France. Our strategy is to apply our direct product sourcing and limited assortment SKU model while refining 

Babou’s product offering, as well as applying the B&M banner to some Babou stores (19 out of 101 stores as at 

March 2020). 

 
 

Financial overview 

For the financial year 2020, we generated revenue of £3,813.4 million. For the financial year 2019, we 

generated revenue of £3,272.6 million. This represents an increase of 16.5% on an actual basis and a 16.6% 

increase on a constant currency basis. Our overall adjusted gross margin for the financial year 2020 held steady at 

33.8% (as compared to 34.2% for the financial year 2019) despite a shift in the mix towards lower gross margin 

grocery and FMCG products and the increase in wholesale revenues. For the financial year 2020, our adjusted 

operating costs, excluding depreciation and amortisation, increased by 18.3% to £946.9 million (including new 

store pre-opening costs) and were 24.8% as a percentage of revenue, as compared to 24.5% for the financial year 

2019. Depreciation and amortisation expenses (excluding adjusting items) increased by 28.2% to £57.7 million, 

reflecting the increased number of stores as a result of our new store opening programme and the additional costs 

relating to the non-comparable period following the acquisition of Babou in October 2018. Our adjusted EBITDA 

increased by 7.1% to £342.3 million, compared to £319.6 million for the financial year 2019. 
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In the UK, B&M store revenues increased by 12.6% to £3,140.1 million for the financial year 2020, driven by 

an increase in UK Like-for-Like revenues of 3.3% and our new store opening programme, including both the 

annualisation of revenues from the 44 net new store openings in financial year 2019 and the 36 net new store 

openings in financial year 2020, and an additional £16.3 million from wholesale revenue. In the financial year 2020, 

there were 51 gross new B&M store openings and 15 closures, with eight of the closures being relocations. Our 

Heron Foods store has continued to deliver a strong sales performance, with revenues growing to £389.9 million in 

the financial year 2020 from £354.1 million in the financial year 2019. 
 

In France, Babou’s revenues increased 121.3% to €324.2 million for the financial year 2020 from 

€146.5 million for the financial year 2019, of which €162.2 million related to the non-comparable period of 

ownership. Babou opened five new stores in the financial year 2020. Trading in the business was impacted by the 

lockdown in France with all stores closed from March 11, 2020, which resulted in a negative EBITDA of £3.0 million 

during the lockdown period. 

 
Strategic overview 

Our value-led retailing model has proven to be resilient to the challenges posed by Covid-19 and our strategy 

for growth remains unchanged. 
 

From a strategic standpoint, we have continued to execute our UK expansion strategy. Inevitably there will be 

consequences of the Covid-19 crisis and its aftermath for the implementation of our UK strategy in the near term. 

For example, the slowdown in the construction sectors in the UK may result in some delay in our new store 

opening programme. However, our long term target of 950 UK B&M stores remains unchanged, and we believe that 

our variety retail model, well-invested infrastructure and store network means we are well positioned to deal with 

challenges posed by Covid-19. 
 

In France, the transformation of the Babou business we acquired in 2018 to a model similar to B&M and 

testing of a pilot group of 19 stores converted to the B&M format is underway, although progress has been delayed 

due to the disruption from Covid-19. However, we have rapidly rolled out a limited assortment direct sourcing 

model in France, and a large proportion of the product range is now integrated with the Group’s supply network in 

China. 

 
Our Competitive Strengths 

We believe that our competitiveness and our profitability is driven by our relentless discipline around keeping 

costs low, buying large volumes per product line directly from factories rather than through intermediaries, and 

stocking only a limited assortment of the best-selling items. Specifically, we believe that we have a competitive 

advantage because of the following key strengths, which will enable us to take advantage of current and future 

growth opportunities: 

 
Unique, disruptive business model 

We have a disruptive sourcing process which we believe leads to significant savings for consumers. As part of 

our sourcing strategy, we purchase a large share of our products directly from the manufacturer. This is mainly 

driven by our disruptive sourcing process, which enables us to significantly reduce the final price paid by the 

customer by having a direct relationship with the producers. Overall, the costs of partnering with exporters and 

distributors could lead to a materially higher final price and we believe this gives us an advantage over our 

competitors using a more traditional retail sourcing process. Our scale and strong growth over a number of years 

makes us an attractive counterparty for major branded FMCG producers. 
 

Our products are either branded (in the case of grocery and specific portions of the general merchandise 

product category, such as toys) or unbranded (in the case of the rest of the general merchandise products). Our 

close relationships with our suppliers mean that we are able to bring new SKUs to market rapidly, enabling us to 

move our inventory efficiently. 
 

Our skilled buying team is able to deliver a steady stream of around 100 new lines each week to our stores. 

Benefiting from our robust in-house design capabilities and our strong relationships with the suppliers, we are able 

to quickly introduce new products in our shelves and rapidly decide whether to further develop the new items, 

produce them on a larger scale or discontinue them. It can take us less than nine weeks to go from initial design to 

selling the item at B&M stores in the UK, underpinning our ability to bring new products to market quickly. 
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We have a disciplined approach focused on best-selling products, while maintaining lower stock volumes than 

specialist retailers. In addition, we carefully optimise our floor space to align it with seasonal trading patterns and to 

efficiently manage our stock levels. This allows us to avoid seasonal low trading periods, unlike single category 

specialist retailers whose product offering is largely fixed throughout the year. 
 

Maintaining our competitive value led price model also entails developing and retaining strong long-term 

supplier relationships. Many of our suppliers have grown and developed into established trading relationships with 

us over the many years of supplying our Group businesses. However, we do not heavily rely on any single supplier, 

with our top five suppliers accounting for only 10.4% of our total purchases in the financial year 2020. 
 

Overall, we believe that our ability to deliver value across a variety of product categories, combined with the 

range of items within each product line being limited to best sellers and updated regularly, is why our customers 

choose to keep returning to our stores. 

 
Modern store network and well-invested infrastructure 

Our network of over 1,000 well-located and well-invested stores in the UK and France are in convenient 

locations in modern retail parks, popular district centres and high streets. Our stores are generally in locations with 

easy access by car or other independent means of travel, as opposed to being dependent on city public transport 

links. The location of our stores, close to where our customers live, and their ease of access have proved popular 

with our customers who enjoy the convenience on their routine shops. In addition, we believe that our 

comparatively large scale gives us an advantage over many of our competitors in the UK general merchandise 

discount sector. The majority of our stores are leases and require low initial investment. The payback period for our 

new stores is approximately eight to nine months. We actively manage our lease arrangements and monitor 

locations for new stores and potential store relocations that we believe could be profitable. 
 

There is significant “whitespace” for the rolling out new stores in the UK, based on the number of B&M stores 

per 100,000 people, and we have a long-term target of 950 B&M stores in the UK, and have built our existing 

distribution network with this target in mind. 
 

We have a modern supply chain and scalable infrastructure to support the operations and targeted growth of 

in a number of stores. 
 

In the UK, we operate a modern well-invested warehouse and distribution system for our B&M stores. In 

January 2020 we opened a state of the art distribution centre in Bedford, UK which provides B&M with a further 

one million square foot of warehouse capacity. The facility was developed at a cost of £103.7 million and its sale 

and leaseback has released £149.5 million of capital (net of UK corporation tax on the development profit) into the 

Group. The site is already supporting approximately 200 UK B&M stores with capacity to service at least a further 

100 stores. We also operate an in-house fleet of heavy goods vehicles for B&M store deliveries and intra- 

warehouse transfers in the UK. 
 

In France, we are undertaking further development in our network to adapt the Babou franchise to B&M’s 

operating model. As at March 2020, we have converted 19 stores to B&M fascia (out of 101 stores in France) as 

part of a trial. Our French stores are supported by a 540,000 square foot distribution centre in central France and 

we are developing a limited assortment direct sourcing model in France. Progress has also been made with the 

French business sourcing general merchandising lines from the Group’s supply network in China. 
 

In the course of 2020, we have been investing in digital technology compatible Workforce Management 

System which will help plan work rotas for our colleagues. This investment will enable digital smartphone based 

work rotas, time and attendance management and scheduling of training instead of previously paper based 

processes. This new capability is indicative of the Group’s commitment to improve existing systems for the benefit 

of both the businesses and our colleagues. As of June 2020, the system’s implementation has been delayed due to 

Covid-19. We have prioritised the implementation of new safety measures rather than roll-out training on the new 

system. We have successfully piloted the new system and we believe it is ready to go live across our stores as soon 

as it is practical to do so. 

 
Structurally growing underlying market 

The UK discount sector in which we operate has experienced strong growth since 2014. From 2014 to 2019, 

based on management experience, we believe that the UK discount sector outpaced growth in the general UK retail 
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market with a compound annual growth rate (“CAGR”) approximately 10% higher than the CAGR of the general UK 

retail market over the same period. We believe this was driven by positive trends on both the demand side, such as 

consumer income squeeze and demand for convenience/ease of shopping, as well as the supply side, such as 

including the availability of low-cost real estate and support from FMCG manufacturers. Additionally, the general 

merchandise discount retail sector has proved generally resilient to changes in economic cycles. 
 

We believe there has also been a shift in consumer behaviour in recent years, with more consumers using 

discount stores more often. We believe that consumers recognise that a price gap exists between value retailers 

and retail supermarkets across food, FMCG and homeware goods, and we believe we are well positioned to take 

advantage of the growing value retailer market. We believe that we benefit by a shift from specialist retailers during 

challenging economic periods, and growth in footfall during more benign economic periods. 

 
Proven financial track record 

We have generated strong revenue and EBITDA growth over the last four financial years. Revenues grew from 

£2,252 million for the financial year 2017 to £3,813 million for the financial year 2020 (a CAGR of 19%), excluding 

the impact of IFRS 16 and the disposal of Jawoll. Adjusted EBITDA grew from £223 million for the financial year 

2017 to £342 million for the financial year 2020 (a CAGR of 15%), excluding the impact of IFRS 16 and the disposal 

of Jawoll. 
 

Our growth in revenue and adjusted EBITDA has been accompanied by strong cash generation, leading to a 

lowering of our leverage profile over the last four financial years, from 1.71x in the financial year 2017 to 1.02x in 

the financial year 2020 (1.45x including the special dividend of 15.0 pence per share (£150.1 million) declared and 

paid by the Issuer in April 2020), excluding the impact of IFRS 16 and the disposal of Jawoll. 
 

This is despite the acquisitions of Heron Foods in 2017 and Babou in 2018, as well as continued investment in 

store roll out. The number of our Group stores has continually increased over the past four years, from 537 in 

financial year 2017 to 1,050 in financial year 2020 (a CAGR of 25%). 
 

We have achieved consistent year-on-year revenue and adjusted EBITDA growth for over 15 years with a 

CAGR of 31% between 2005 and 2020, and we believe we have proven ourselves to be resilient during adverse 

market conditions. For example, during the period of Brexit-related uncertainly in financial year 2017 our revenue 

increased by 18% and our UK Like-for-Like revenue increased by 3.1%, excluding the impact of IFRS 16 and the 

disposal of Jawoll. Similarly, for the financial year 2020, our revenue increased by 17% and our UK Like-for-Like 

revenue increased by 3.3% (excluding the impact of IFRS 16 and the disposal of Jawoll), despite the uncertainties 

posed by Covid-19. 

 
Leadership, sound governance and risk management 

We have a highly experienced management team. Simon Arora has been CEO since 2004. Peter Bamford, the 

Non-Executive Chairman, joined the board on March 1, 2018 and has extensive experience in both Executive and 

Non-Executive roles in the retail sector and high growth international businesses and brands. Paul McDonald (CFO), 

Bobby Arora (Group Trading Director), Martin Roberts (Operations Director) and Andy Monk (Supply Chain 

Director) all have substantial experience in retail. We are also able to draw on the extensive knowledge and 

experience of Tony Hobbs as Managing Director of Heron Foods and Anthony Giron as CEO of Babou. 
 

Our experienced management team ensure that we have a robust and effective corporate governance and risk 

management structures and processes in place. Their experience across a range of international markets allows 

them to provide constructive challenges to our management team and ensures that they provide the best outcomes 

for our all our stakeholders in how we operate our businesses, provide value and manage risk appropriately. 

 
Our Strategy 

Our strategy is to delivery long-term success and sustainability through our continued growth and expansion. 

 
Delivering great value for our customers 

We intend to continue executing our core strategy of providing customers with great value for money across a 

broad range of product categories, with the range of items within each product line being limited to best sellers. 
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We will continue with our successful strategy of concentrating on providing the best-selling branded and 

private label products at our stores, and we will continue to exploit opportunities to provide more authoritative 

ranges for our customers. 

 
The success of our model is demonstrated by UK Like-for-Like Revenue Growth in our B&M stores of 3.3% in 

the financial year 2020. 

 

Investing in new stores 

New stores remain a key driver to our revenue and earnings growth and we have a long growth runway in the 

UK. As of June 11, 2020 our store portfolio was 949 stores in the UK and 101 stores in a number of regions in 

France. 

 
In the UK, we have a target to open at least 950 B&M stores from our current base of 656 B&M stores. We 

believe this to be a conservative target. In the financial year 2020, we opened a net 36 B&M stores across the UK 

including 12 new stores in the South of England. With B&M new store performance continuing to be very strong 

and the flow of attractive profitable opportunities looking healthy we expect to open 30 new stores in the financial 

year 2021. 

 
Our Heron Foods store chain also has the potential to become multiple times larger than its present 293 store 

count. In the financial year 2020, we opened a net 18 Heron Foods stores in the UK and expect to open 15 net new 

stores in financial year 2021. 

 
Heron Foods is based predominantly in the north of England, has potential to expand from its heartland to 

other regions of the UK. Heron Foods operates in the convenience sub-sector of the UK grocery market which is a 

sub-sector experiencing growth in grocery retailing in the UK. 

 
In France, we opened five new stores, all under B&M fascia and with layouts and merchandising akin to our 

B&M stores in the UK, albeit with a category emphasis reflecting the differing needs of the Babou customer. Given 

both the size of the French market and the small market share that Babou currently has in the market, opportunity 

exists for Babou to grow its store footprint. 

 

Developing our international business 

We intend to continue to work to move the Babou business towards the B&M model with the re-setting and 

re-formatting of a number of stores and deploying our direct sourcing limited assortment model. Since the disposal 

of our Jawoll business in March 2020, our only international presence is in France, which has an attractive discount 

retail channel which has grown in popularity in recent years with a number of other established operators. 

 
Our strategy in France is to apply our direct product sourcing and limited assortment SKU model, while 

refining Babou’s existing product offering. 

 
At the end of financial year 2020, we had 101 stores in a number of regions in France, of which 19 are B&M 

pilot re-formatted stores. Most of the piloted stores were converted in early 2020 from existing Babou stores, 

combined with the five new stores openings. Inevitably, a lengthy period of store closure during the lockdown 

period in France has been unhelpful and has set back our plans for the business to some extent. Our priority since 

the lifting of the lockdown has been to trade the stores and sell through inventory. Before the further development 

of the B&M fascia, we need a more settled period of time first to test the results of the 19 stores converted as a 

pilot group so far. 

 

Investing in our people and infrastructure 

Investing in our people and infrastructure remains a priority. We completed and fitted-out our new one million 

square foot Southern distribution centre at Bedford during the financial year 2020, our largest single distribution 

centre building, and it now supplies almost one-third of the B&M store estate. We expect the new distribution 

centre to provide sufficient capacity for our expansion plans for the foreseeable future, including enough to meet 

our 950 UK store target. 
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At a store level, our plans to roll-out out digital technology Workforce Management System were delayed by 

the on-set of Covid-19 in view of the priority given to safety measure. However, we have successfully piloted it and 

the technology is ready to go live across the estate as soon as it is practical to do so. 

We continue to invest to ensure that we have appropriate training and processes to attract, retain and 

incentivise colleagues, as well as continuing to invest in the management team and the central head office functions 

of each of the businesses of the Group. 
 

Recent Developments 

In Germany, the completion of the sale of our Jawoll business in March 2020, to a private equity led buyer 

consortium, was the culmination of a strategic review process which began in late 2019. The review concluded that 

the path to restoring profitability, the creation of a business model capable of delivering acceptable financial returns 

and the potential for long term growth was likely to entail further substantial investment with an uncertain outcome. 

As a result, the decision was taken to find a buyer for the business where it could be repositioned back to a 

clearance outlet model under other ownership. Clearly the experience in Germany was beset with difficulties, but 

the lessons learned have informed our approach in France so that the execution of our strategy avoids the issues 

we encountered in Germany. 
 

Covid-19 response 

Our “variety retailing” model with its core strength in everyday essentials, a well-invested infrastructure, 

strong value credentials, a modern and convenient store network with continuing growth opportunities in the UK 

and France, mean that we believe our business is better positioned and more resilient than most to deal with the 

new realities imposed by Covid-19. 

Product availability throughout Covid-19 was good due to our business model holding over 12 weeks of 

“buffer stock” in the UK of general merchandise. We were well-positioned and able to react quickly. At our 

warehouses, we were able to re-deploy labour and re-prioritise the picking of products experiencing the highest 

demand at stores to keep them replenished and allow customers to continue to be served daily with what they 

needed. The majority our sales are within the Grocery, Household & Personal Case, DIY and Hardware categories, 

as these goods are designated “essential goods” by the UK Government we were able to offer them for sale 

throughout the Covid-19 lockdown. In addition, approximately 75% of our sales are in our “out of town” stores 

which we believe allow customer visits to be safer and more appealing when compared to town centre or shopping 

mall retail due to access by vehicle as opposed to public transport. Although we temporarily closed 49 stores out of 

656 stores for approximately three weeks, we were able to keep the majority of stores open throughout the crisis. 

We had strong revenue growth in the first eight weeks of the financial year 2021, with UK Like-for-Like 

Revenue Growth of 22.7% driven by strong DIY and gardening categories, which was accompanied by average 

transaction value increasing by 72.5% in our B&M UK stores. Heron Foods also delivered strong sales 

performances benefitting from the exceptional level of demand in March 2020 ahead of the Covid-19 lockdown, and 

Babou has also traded positively since lockdown was lifted in France. 
 

Recent Trading 

We experienced continued growth in the period from March 29, 2020 to June 27, 2020, the first quarter of our 

financial year 2021. Our Group revenue growth during the first quarter of 2021 was 27.7% (27.5% on a constant 

currency basis), with B&M UK revenue growth for the same period being 33.7%. Our UK Like-for-Like Revenue 

Growth for the first quarter of 2021 was 26.9%, as compared to UK Like-for-Like Revenue Growth of 3.9% for the 

same period in financial year 2020, showing further acceleration from the unscheduled trading update announced 

on May 29, 2020 which highlighted UK Like-for-Like Revenue Growth of 22.7% for the first eight weeks of the 

financial year 2021. 

In France, revenue for Babou was £54.0 million, including like-for-like growth of 32.0% for the comparable 

period since re-opening from the lockdown on May 11, 2020. In the UK, our revenue for Heron Foods increased by 

21.4% to £113.0 million, primarily driven by strong like-for-like sales growth. 
 

The Transactions; Use of Proceeds 

The Issuer will issue the Notes offered hereby and use the proceeds from the Notes and the New Term Loan A 

to refinance the Existing Facilities and the Bridge Facility (including, in each case, accrued and unpaid interest 

thereon), to redeem and repay in full the Existing Notes (including accrued and unpaid interest and applicable 

redemption premium) and for general corporate purposes. As described further in “Use of Proceeds”, the proceeds 

will also be used to pay fees and expenses incurred in connection with the offering of the Notes. 
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SSA Investments S.à r.l. (“SSA”) is the holder of 14.98% of the shares in the Issuer. SSA is beneficially owned 

by Simon Arora, Bobby Arora and Robin Arora (Simon Arora being the Chief Executive Officer of the Issuer and 

Bobby Arora and Robin Arora each being a person discharging managerial responsibility in relation to the Issuer’s 

Group), has delivered an undertaking to purchase (subject to, inter alia, receipt by the Issuer of the sponsor 

confirmation required by Financial Conduct Authority’s Listing Rules as a requirement for smaller related party 

transactions under Listing Rule 11.1.10R) from the Initial Purchasers £100 million principal amount of the Notes in 

the Offering, and the Initial Purchasers have (subject to, inter alia, receipt by the Issuer of such sponsor 

confirmation) undertaken to sell £100 million principal amount of the Notes in the Offering to SSA. Under the terms 

of each of the Indenture and the Intercreditor Agreement, we expect that Notes held by SSA will be considered as 

not outstanding for purposes of determining whether the holders of any requisite percentage of principal amount of 

Notes have concurred in any matter thereunder requiring the consent or waiver of holders of the Notes, nor will 

SSA be able to exercise any consent or approval rights thereunder with respect to Notes held by it. See “Risk 

Factors—Risks Related to Our Financial Profile and the Notes—The Notes may not become, or remain, listed on 

the LuxSE, and there may not be an active trading market for the Notes, and the trading price of the Notes may be 

volatile, in which case your ability to sell the Notes will be limited.” 

 
The expected estimated sources and uses of the funds necessary to consummate the Transactions, including 

the proceeds of the offering of the Notes, are shown in the table below. Actual amounts will vary from estimated 

amounts depending on several factors, including actual fees and expenses, the actual amount of indebtedness and 

the actual Issue Date and the actual repayment and redemption dates. 
 

Sources (£ millions)  Uses  (£ millions) 

Notes offered hereby 400  Refinance Existing Notes(1)  257 
New Term Loan A 300  Refinance Existing Term Loan A(2)  301 

   Refinance other existing indebtedness(3)  83 

   Transaction fees and expenses(4)  3 

   Cash to balance sheet  56 

Total Sources 700  Total Uses  700 
 

(1) Represents the amounts required to redeem all of the Existing Notes, which includes principal of 

£250,000,000 and aggregate accrued unpaid interest and redemption premium of £7,246,771. The amounts of 

interest and redemption premium are calculated assuming redemption of the Existing Notes on July 14, 2020. 

(2) Represents the amounts required to repay the Existing Term Loan A in full, which includes accrued and unpaid 

interest to the repayment date. We expect to repay all amounts outstanding under the Existing Term Loan A 

with proceeds of the New Term Loan A. 

(3) Represents the amounts required to repay the Bridge Facility, which includes the accrued and unpaid interest 

to the repayment date. 

(4) Represents estimated fees and expenses incurred in connection with the offering of the Notes, including fees 

related to the Initial Purchasers’ fees and other transaction costs and professional fees. 

 

The Issuer 

The Issuer is B&M European Value Retail S.A., a Luxembourg public limited liability company (société 

anonyme) incorporated under the laws of Luxembourg registered with the Luxembourg Register of Commerce and 

Companies (R.C.S. Luxembourg) under registration number B 187275. The Issuer’s registered office is at 9, Allée 

Scheffer L-2520 Luxembourg. The Issuer was incorporated for an unlimited duration on May 19, 2014. The Issuer 

is listed in the premium listing segment of the Official List of the Main Market of the London Stock Exchange and 

trades under the symbol BME:LN. 

 
The Issuer is managed by a board of directors, currently consisting of a total of seven executive and 

non-executive directors. The current directors are Peter Bamford (Non-executive Chairman), Sundeep (Simon) 

Arora (Chief Executive Officer), Paul Andrew McDonald (Executive), Ronald (Ron) McMillan (Non-executive), 

Tiffany Hall (Non-executive), Carolyn Bradley (Non-executive) and Gilles Petit (Non-executive). 
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The Issuer’s corporate purpose is described in Chapter 1, article 1, paragraph 3 of its articles of association 

and provides in particular that the Issuer may enter into the following transactions: to borrow money in any form or 

to obtain any form of credit and raise funds through, including, but not limited to, the issue of shares, bonds, notes, 

promissory notes, certificates and other debt instruments or debt securities, convertible or not, or the use of 

financial derivatives or otherwise. 

 
The Issuer’s financial year for Luxembourg corporate purposes begins on April 1 of each year end and ends 

March 31 of the next year. 

 
The share capital of the Issuer as at March 28, 2020 was £100.058 million, represented by 1,000,582,898 

shares in registered form, having a nominal value of ten pence sterling (£0.10) each and is fully paid up. 
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Corporate and Financing Structure 

The following chart shows a summary of our corporate structure as of the Issue Date, upon giving effect to 

the Transactions. For a summary of the debt obligations referenced in this diagram, see “Description of Certain 

Financing Arrangements” and “Description of the Notes”: 
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(1) On the Issue Date, the Notes will be guaranteed on a senior basis by the Guarantors. 

(2) The Notes will rank pari passu in right of payment with all existing and future indebtedness of the Issuer and 

the Guarantors that is not expressly subordinated in right of payment to the Notes, including indebtedness 

incurred under the New Senior Facilities Agreement. As of March 28, 2020 the Guarantors and the Issuer 

represented 84% of the total assets of the Group on a consolidated basis. For the financial year 2020, the 

Guarantors and the Issuer were responsible for 93% of the Group’s total Adjusted EBITDA on the  same 

consolidated basis. 

(3) Our corporate headquarters for B&M and Heron Foods are in Liverpool, England and our corporate 

headquarters for Babou are in Clermont-Ferrand, France. 

BABOU 

RELATIONSHIP 

PARTNERS - 

BRP SAS 
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(4) The Issuer is organised as a public limited liability company (société anonyme) under the laws of Luxembourg. 

The Issuer’s registered office is located at 9, Allée Scheffer L-2520 Luxembourg. The Issuer is registered with 

the Luxembourg Register of Commerce and Companies (R.C.S. Luxembourg) under number B 187275. 

(5) We expect to use the proceeds of the Notes and the New Term Loan A (i) to repay all amounts outstanding 

under the Existing Facilities, including all accrued and unpaid interest thereon; (ii) to repay all amounts 

outstanding under the Bridge Facility, including all accrued and unpaid interest thereon; (iii) to redeem and 

repay in full the Existing Notes, including accrued and unpaid interest and applicable redemption premium; 

(iv) to pay associated fees and expenses; and (v) for general corporate purposes. See “Use of Proceeds”. 

(6) Within five business days of the Issue Date, the Notes and obligations under the New Senior Facilities 

Agreement will be secured, subject to the terms of the security documents, on a first-priority basis (by virtue 

of the Intercreditor Agreement) by the Collateral, which comprises of (i) an English law  debenture, 

(ii) Luxembourg law bank account pledges and (iii) Luxembourg law share pledges, in each case as more 

specifically described under “Description of the Notes—Security”. 

(7) On or prior to the Issue Date, the Issuer and Guarantors will enter into the New Senior Facilities Agreement. 

The New Senior Facilities Agreement will provide for the New Term Loan A and the New Revolving Facility. On 

the Issue Date, the New Term Loan A will be used to refinance the Existing Term Loan A. See “Description of 

Certain Financing Arrangements—New Senior Facilities Agreement”. 

(8) B&M European Value Retail Germany GmbH is a holding company that disposed of the Jawoll shares in March 

2020 and does not currently carry on any trading operations. 

(9) The entities in the “Restricted Group” will be subject to the covenants in the New Senior Facilities Agreement 

and the Indenture. 
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THE OFFERING 

 
The summary below describes the principal terms of the offering of the Notes. It may not contain all the 

information that is important to you. Some of the terms and conditions described below are subject to important 

limitations and exceptions. You should carefully read the “Description of the Notes” section of this Offering Circular 

for a more detailed description of the terms and conditions of the Notes. 

 
Issuer . . . . . . . . . . . . . . . . . . . . . . . . . . . .  B&M European Value Retail S.A., organised under the laws of 

Luxembourg as a société anonyme (the “Issuer”). 

 
Guarantors . . . . . . . . . . . . . . . . . . . . . . . .  Upon issuance, the Notes will be guaranteed (the “Guarantees”  and, 

each, a “Guarantee”) on a senior secured basis by B&M European 

Value Retail 1 S.à r.l., B&M European Value Retail 2 S.à r.l., B&M 

European Value Retail Holdco 1 Ltd, B&M European Value Retail 

Holdco 2 Ltd, B&M European Value Retail Holdco 3 Ltd, B&M European 

Value Retail Holdco 4 Ltd, EV Retail Limited and B & M Retail Limited 

(together, the “Guarantors”). 

 
Notes Offered . . . . . . . . . . . . . . . . . . . . . .  £400,000,000 aggregate principal amount of 3.625% Senior Secured 

Notes due 2025 (the “Notes”). 

 
Issue Date . . . . . . . . . . . . . . . . . . . . . . . .  July 13, 2020. 

 
Maturity Date . . . . . . . . . . . . . . . . . . . . . .  July 15, 2025. 

 
Issue Price . . . . . . . . . . . . . . . . . . . . . . . .  100.000%, plus accrued and unpaid interest, if any, from the Issue 

Date. 

 
Interest Payment Dates . . . . . . . . . . . . . .  Interest on the Notes will be payable semi-annually in arrears on 

January 15 and July 15 of each year, commencing on January 15, 

2021. Interest on the Notes will accrue from the Issue Date. 

 
Denominations  . . . . . . . . . . . . . . . . . . . .  Each Note will have a minimum denomination of £100,000 and integral 

multiples of £1,000 in excess thereof. Notes in denominations of less 

than £100,000 will not be available. 

 
Ranking of the Notes . . . . . . . . . . . . . . . .  The Notes: 

• will be senior secured obligations of the Issuer; 

• will be secured on a first-priority basis; 

• will rank pari passu in right of payment with any existing and future 

indebtedness of the Issuer that is not subordinated in right of 

payment to the Notes, including the Issuer’s obligations in respect 

of the New Senior Facilities Agreement as guarantor thereunder; 

• will rank senior in right of payment to any existing and any future 

indebtedness of the Issuer that is subordinated in right of payment 

to the Notes; 

• will be effectively senior in right of payment to any existing or 

future unsecured obligations of the Issuer, to the extent of the 

value of the Collateral that is available to satisfy the obligations 

under the Notes; 

• will be guaranteed on a senior basis by the Guarantors, which 

guarantees may be subject to the guarantee limitations as 

described in “Limitations on Validity and Enforceability of 

Guarantees and Security and Certain Insolvency Law 

Considerations”; and 
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• will be structurally subordinated to any existing and future 

indebtedness of the Issuer’s subsidiaries that are not Guarantors. 

 
Ranking of the Guarantees . . . . . . . . . . .  After the Issue Date, the Guarantee of each Guarantor: 

• will be senior secured obligations of the relevant Guarantor; 

• will be secured on a first-priority basis; 

• will rank pari passu in right of payment with any existing and future 

indebtedness of that Guarantor that is not subordinated in right of 

payment to the relevant Guarantee, including obligations owed to 

lenders under the New Senior Facilities Agreement; 

• will rank senior in right of payment to any existing and any future 

indebtedness of that Guarantor that is subordinated in right of 

payment to the relevant Guarantee; 

• will be effectively senior in right of payment to any existing or 

future unsecured obligations of that Guarantor, to the extent of the 

value of the Collateral that is available to satisfy the obligations 

under the relevant Guarantee; and 

• will be structurally subordinated to any existing and future 

indebtedness of such Guarantor’s subsidiaries that are not 

Guarantors. 

 
Security . . . . . . . . . . . . . . . . . . . . . . . . . .  Within five business days of the Issue Date, the Notes will be secured 

by: 

(1) pledges over all of the issued share capital of each Guarantor; 

 
(2) English law governed fixed and floating charges over substantially 

all of the property and assets of the Guarantors and the Issuer; and 

 
(3) Luxembourg law governed pledges over certain bank accounts of 

the Luxembourg Guarantors and the Issuer (together, the 

“Collateral”). 

 
The Collateral will also secure the liabilities under the New Senior 

Facilities Agreement and may secure certain hedging obligations and 

certain other future indebtedness. Any proceeds received upon any 

enforcement over any Collateral will be applied pro rata in payment of 

all liabilities in respect of obligations under the New Senior Facilities 

Agreement, such hedging obligations (if any), the indenture governing 

the Notes (the “Indenture”), the Notes and any other indebtedness of 

the Issuer or its restricted subsidiaries permitted to be incurred and 

secured by the Collateral on a pari passu basis pursuant to the 

Indenture and the Intercreditor Agreement. 

 
Optional Redemption . . . . . . . . . . . . . . .  At any time on and after July 15, 2022, the Issuer will be entitled to 

redeem, at its option, all or a portion of the Notes at the redemption 

prices described under “Description of the Notes—Optional 

Redemption” plus accrued and unpaid interest to, but excluding, the 

redemption date. 

 
Prior to July 15, 2022, the Issuer may redeem all or a portion of the 

Notes at a redemption price equal to 100% of the principal amount of 

the Notes plus a “make-whole” premium as described under 

“Description of the Notes—Optional Redemption,” plus accrued and 

unpaid interest to, but excluding, the redemption date. 
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Prior to July 15, 2022 the Issuer may, at its option, and on one or more 

occasions, redeem up to 40% of the original aggregate principal 

amount of the Notes (including Additional Notes) with funds in an equal 

aggregate amount not exceeding the aggregate net cash proceeds of 

one or more equity offerings, at a redemption price equal to 103.625% 

of the principal amount of the Notes, plus accrued and unpaid interest, 

if any, to, but excluding, the redemption date, so long as at least 60% 

of the original aggregate principal amount of the Notes (including 

Additional Notes) remains outstanding immediately after the 

redemption. Any amount payable in any such redemption may be 

funded from any source. 

 
In connection with any tender for the Notes, if holders of not less than 

90% in the aggregate principal amount of the outstanding Notes validly 

tender and do not validly withdraw such Notes in such tender offer and 

the Issuer, or any other person making such tender offer in lieu of the 

Issuer, purchases all of the Notes validly tendered and not validly 

withdrawn by such holders, the Issuer will have the right, upon notice 

given not more than 30 days following such purchase pursuant to such 

tender offer, to redeem all of the Notes that remain outstanding 

following such purchase at a price in cash equal to the price offered to 

each holder in such tender offer, plus accrued and unpaid interest to, 

but excluding, the redemption date. See “Description of the Notes— 

Optional Redemption”. 

 
Redemption for Tax Reasons . . . . . . . . .  If certain changes in the law of any Relevant Taxing Jurisdiction (as 

defined in “Description of the Notes”) are announced, enacted or 

become effective on or after the date of this Offering Circular that 

would impose withholding taxes or other deductions on the payments 

on the Notes or any Guarantee, the Issuer may redeem the Notes in 

whole, but not in part, at any time, at a redemption price of 100% of 

the principal amount, plus accrued and unpaid interest and additional 

amounts, if any, to, but excluding, the date of redemption. See 

“Description of the Notes—Optional Redemption for Changes in 

Withholding Taxes”. 

 
Additional Amounts . . . . . . . . . . . . . . . . .  Any payments made by the Issuer or any Guarantor under or with 

respect to the Notes or any Guarantee will be made without withholding 

or deduction for taxes imposed or levied by any Relevant Taxing 

Jurisdiction, unless required by law or regulation. If withholding or 

deduction for such taxes is required to be made with respect to a 

payment on the Notes or a Guarantee, subject to certain exceptions, the 

Issuer or the Guarantor, as the case may be, will pay such additional 

amounts as may be necessary so that the net amount received by the 

holders of the Notes after such withholding or deduction is not less 

than the amount that they would have received in the absence of such 

withholding or deduction. See “Description of the Notes—Additional 

Amounts”. 

 
Change of Control . . . . . . . . . . . . . . . . . .  Upon the occurrence of certain events constituting a change of control, 

the Issuer may be required to offer to repurchase all or any part of the 

outstanding Notes at a purchase price in cash equal to 101% of the 

principal amount thereof on the date of purchase, plus accrued and 

unpaid interest to the date of such repurchase. “Description of the 

Notes—Change of Control”. 
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Certain Covenants . . . . . . . . . . . . . . . . . .  The Indenture governing the Notes will contain covenants that will, 

among other things, limit our ability and the ability of our restricted 

subsidiaries to, among other things: 

• incur additional indebtedness; 

• create liens; 

• pay dividends, redeem capital stock or make certain other 

restricted payments or investments; 

• enter into agreements that restrict dividends from restricted 

subsidiaries; 

• sell assets, including capital stock of restricted subsidiaries; 

• impair the security interests for the benefit of the holders of the 

Notes; and 

• effect a consolidation or merger. 
 

These covenants are subject to a number of important qualifications 

and exceptions and certain of them will be suspended if and when, and 

for so long as, the Notes are rated investment grade. For more details 

see “Description of the Notes—Certain Covenants”. 
 

Intercreditor Agreement . . . . . . . . . . . . .  On the Issue Date, the Trustee, the Security Agent and certain other 

parties will enter into an intercreditor agreement (the “Intercreditor 

Agreement”), which will govern the relative rights of the obligors and 

creditors under certain of our existing and future financing 

arrangements (including the New Senior Facilities Agreement, the 

Notes and certain hedging obligations). Among other things, with 

respect to such indebtedness, the Intercreditor Agreement will regulate 

its relative priority, the ranking of security interests from which it 

benefits, the timing of payments, enforcement procedures and release 

of guarantees and security interests as well as providing for the 

subordination of certain of our indebtedness and turnover, equalisation 

and redistribution provisions. For more information, see “Description 

of Certain Financing Arrangements—Intercreditor Agreement”. 
 

Use of Proceeds . . . . . . . . . . . . . . . . . . .  We estimate that the gross proceeds from the offering of the Notes will 

be approximately £400 million. We expect to use the proceeds of the 

offering of the Notes and the New Term Loan A (i) to repay the existing 

financial indebtedness of the Group (including certain amounts 

outstanding under the Existing Senior Facilities Agreement, the Bridge 

Facility and the redemption and repayment in full of the Existing Notes); 

(ii) to pay fees and expenses incurred in connection with the offering of 

the Notes; and (iii) for general corporate purposes. See “Use of 

Proceeds”. 
 

No Registration Rights . . . . . . . . . . . . . .  We will not register the Notes under the U.S. federal or state securities 

laws or under the securities laws of any other jurisdiction. 
 

Transfer Restrictions . . . . . . . . . . . . . . . .  The Notes and Guarantees have not been and will not be registered 

under the Securities Act or the securities laws of any other jurisdiction 

and may not be offered or sold except pursuant to an exemption from, 

or in a transaction not subject to, the registration requirements of the 

Securities Act. The Notes will be subject to certain restrictions on 

transfer as described under “Notice to Investors”. 
 

Listing . . . . . . . . . . . . . . . . . . . . . . . . . . .  Application has been made to list the Notes on the Official List of the 

LuxSE and for the Notes to be admitted to trading on the Euro MTF 

Market. See “Listing and General Information”. 
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There can be no assurance that the Notes will be listed on the Official 

List of the LuxSE and admitted to trading on the Euro MTF Market. See 

“Risk Factors—Risks Related to Our Financial Profile and the Notes— 

The Notes may not become, or remain, listed on the LuxSE, and there 

may not be an active trading market for the Notes, in which case your 

ability to sell the Notes will be limited.” 

 
Governing Law . . . . . . . . . . . . . . . . . . . . .  The Notes and the indenture governing the Notes will be governed by 

the laws of the State of New York. For the avoidance of doubt, the 

application of the provisions of article 470-1 to 470-19 (inclusive) of 

the Luxembourg law on commercial companies dated August 10, 1915, 

as amended (the “Companies Act 1915”), is expressly excluded. The 

Intercreditor Agreement will be governed by English law. The Security 

Documents will be governed by English law and the laws of 

Luxembourg, where applicable 

 
Registrar, Listing Agent, and Transfer 

Agent  . . . . . . . . . . . . . . . . . . . . . . . . . .  Deutsche Bank Luxembourg, S.A. 

 
Trustee . . . . . . . . . . . . . . . . . . . . . . . . . . .  Deutsche Trustee Company Limited 

 
Paying Agent . . . . . . . . . . . . . . . . . . . . . .  Deutsche Bank AG, London Branch 

 
Security Agent . . . . . . . . . . . . . . . . . . . . .  Deutsche Bank AG, London Branch 

 
Risk Factors . . . . . . . . . . . . . . . . . . . . . . .  Investing in the Notes involves a high degree of risk. Please see the 

“Risk Factors” section beginning on page 21 for a description of certain 

of the risks you should carefully consider before investing in the Notes. 
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SUMMARY HISTORICAL CONSOLIDATED FINANCIAL INFORMATION AND OTHER FINANCIAL 

AND OPERATING DATA 

 
The selected financial data set forth below has been prepared on the basis of our Audited Financial Statements 

incorporated by reference into this Offering Circular. The Audited Financial Statements and the accompanying notes 

thereto have been prepared in accordance with IFRS and has been audited by KPMG Luxembourg Société 

Coopérative, as stated in their reports, which are incorporated by reference into this Offering Circular. 

 
The tables below also include certain financial data on an as adjusted basis to give effect to the Transactions, 

including financial data as adjusted to reflect the effect of the Transactions on the indebtedness of the Group as if 

the Transactions had occurred as of March 28, 2020. See “Presentation of Financial and Other Information” and 

“Capitalisation”, and for a description of the adjustments to give effect to the Transactions, including the issuance 

of the Notes offered hereby and the application of the proceeds thereof, see “Use of Proceeds”. The as adjusted 

financial information has been prepared for illustrative purposes only and does not represent what our actual 

results would have been had the Transactions occurred on March 28, 2020, nor does it purport to project our 

indebtedness at any future date. The as adjusted financial information has not been prepared in accordance with the 

requirements of Regulation S-X of the US Securities Act, the Prospectus Regulation, IFRS or any generally accepted 

accounting standards. 

 
This Offering Circular contains certain financial measures that are not defined or recognised under IFRS, 

including EBITDA, EBITDA Margin, Adjusted EBITDA, Adjusted EBITDA Margin and Adjusted Profit Before Tax. 

 
This financial information should be read in conjunction with Annual Report incorporated by reference in this 

Offering Circular, including the Audited Financial Statements included therein. The results of prior financial years 

are not necessarily indicative of the results to be expected for any future period. 

 

Consolidated Statement of Comprehensive Income Data 
 

52 weeks ended 
March 28, 2020 

Restated 52 weeks 
ended March 30, 2019 

£‘000 
 

Revenue   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   3,813,387 3,272,632 

Cost of sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (2,530,579) (2,152,403) 

Gross  profit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   1,282,808 1,120,229 

Gain on sale and leaseback of the Bedford warehouse . . . . . . . . . . . . . . . . . .   16,932 — 

Administrative expenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (966,928) (801,492) 

Operating profit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   332,812 318,737 

Share of profits in associates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   879 775 

Profit on ordinary activities before net finance costs and tax . . . . . . . . . . .   333,691 319,512 

Finance costs on lease liabilities  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (57,206) (52,040) 

Other Finance costs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (24,809) (24,228) 

Finance income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   213 369 

Gain on revaluation of financial instruments . . . . . . . . . . . . . . . . . . . . . . . . . .   134 716 

Profit on ordinary activities before tax . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   252,023 244,329 

Income tax expense . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (57,246) (49,220) 

Profit for the period from continuing operations . . . . . . . . . . . . . . . . . . . . . .   194,777 195,109 

Loss from discontinued operations   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (113,922) (3,975) 

Profit for the period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   80,855 191,134 
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Consolidated Statement of Financial Position Data 
 
 

March 28, 2020 

 
Restated March 30, 

2019 

£‘000 
 

Non-current assets: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   2,476,628 2,534,678 

Current assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   1,093,495 814,247 

Total  assets  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   3,570,123 3,348,925 

Total  equity   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (867,399) (1,002,234) 

Total current liabilities  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (965,128) (699,707) 

Total non-current liabilities   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (1,737,596) (1,646,984) 

Total liabilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (2,702,724) (2,346,691) 

Total equity and liabilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (3,570,123) (3,348,925) 

Consolidated Statement of Cash Flows Data 
  

52 weeks ended 
March 28, 2020 

Restated 52 weeks 
ended March 30, 2019 

£‘000 

Net cash flows from operating activities . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  542,757 375,725 

Net cash flows from investing activities  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  29,695 (181,546) 

Net cash flows from financing activities  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (226,944) (197,669) 
 

Net increase/(decrease) in cash and cash equivalents . . . . . . . . . . . . . . . . . . . .   346,721 (4,148) 

Cash and cash equivalents at the beginning of the period . . . . . . . . . . . . . . . . .   80,556 84,704 

Cash and cash equivalents at the end of the period . . . . . . . . . . . . . . . . . . . .   427,277 80,556 

 

OTHER FINANCIAL DATA 

The following table sets out certain key non-IFRS financial and operational data of the Group for the periods 

indicated. We believe that the following non-IFRS financial and operational data provide useful supplemental 

information to understand and analyse the underlying results of the Group. 

 
Other Financial Data 

March 28, 2020 March 30, 2019 

£‘000 (except percentages) 
 

Revenue   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   3,813,387 3,272,632 

UK Like-for-Like Revenue Growth (%)(1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   3.3% 0.7% 

Adjusted gross margin (%)(2)   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   33.8% 34.2% 

EBITDA(3)      . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   382,977 325,048 

EBITDA margin (%)(4)   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   10.04% 9.93% 

Adjusted EBITDA(5) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   342,307 319,587 

Adjusted EBITDA margin (%)(6)    . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   8.98% 9.76% 

Interest bearing loans and borrowings(7) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   774,749 691,440 

Net debt(8) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   347,472 610,884 

Ratio of net debt to Adjusted EBITDA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   1.015 1.911 

As adjusted total gross debt(9) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   723,000  
As adjusted total net debt(10) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   510,000  
Ratio of as adjusted total net debt to Adjusted EBITDA . . . . . . . . . . . . . . . . . . . . .   1.5x  

(1) Like-for-Like revenues relate to the B&M estate only and include each store’s revenue for that part of the 

current period that falls at least 14 months after it opened; compared with its revenue for the corresponding 

part of the previous period. This 14 month approach has been used as it excludes the two month halo period 

which new stores experience following opening. Halo period refers to the two month period which new stores 

experience following opening. 

(2) Gross margin consists of gross profit expressed as a percentage of revenue. Adjusted gross margin consists 

of gross profit as reported in the consolidated statement of comprehensive income that has been adjusted to 

reflect a £6.396m stock provision that was made relating to Babou in financial year 2020 relating to losses we 

are likely to incur on discount seasonal stock not sold during the period from March 15, 2020 until May 11, 

2020 when Babou was closed following the Covid-19 restrictions that were in place. 
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(3) EBITDA represents operating profit before interest, tax, depreciation and amortisation. EBITDA and related 

measures are not a measurement of performance or liquidity under IFRS and should not be considered by 

investors in isolation or as a substitute for measures of profit, or as an indicator of the Group’s operating 

performance or cash flows from operating activities as determined in accordance with IFRS. EBITDA and 

related measures may not be comparable to similarly titled measures disclosed by other companies, and 

investors should not use these non-GAAP measures as a substitute for the figures provided in the Audited 

Financial Statements (incorporated by reference in this Offering Circular). For a reconciliation of EBITDA, see 

“—EBITDA, Adjusted EBITDA and Adjusting Cost Items” below. 

(4) EBITDA margin represents EBITDA expressed as a percentage of revenue (which excludes VAT). 

(5) Adjusted EBITDA represents EBITDA, as defined above, adjusted to exclude items that we consider to be 

exceptional or non-trading items, including the effects of derivatives, one off refinancing fees, foreign 

exchange on the translation of intercompany balances and the effects of revaluing or unwinding balances 

related to the acquisition of subsidiaries. Significant project costs or gains or losses arising from unusual 

circumstances or transactions may also be included if incurred, such as this year with the gain on the sale and 

leaseback of the Bedford warehouse and the direct loss incurred at Babou due to the closure of their stores 

during the Covid-19 pandemic. Adjusted EBITDA and related measures are not a measurement of performance 

or liquidity under IFRS and should not be considered by investors in isolation or as a substitute for measures 

of profit, or as an indicator of the Group’s operating performance or cash flows from operating activities as 

determined in accordance with IFRS. Adjusted EBITDA and related measures may not be comparable to 

similarly titled measures disclosed by other companies, and investors should not use these non-GAAP 

measures as a substitute for the figures provided in the Audited Financial Statements (incorporated by 

reference in this Offering Circular). For a reconciliation of Adjusted EBITDA, see “—EBITDA, Adjusted EBITDA 

and Adjusting Cost Items” below. 

(6) Adjusted EBITDA margin represents Adjusted EBITDA expressed as a percentage of revenue (which excludes 

VAT). 

(7) Interest bearing loans and borrowings reflect the gross amount of cash borrowed at that time, as opposed to 

the carrying value under the amortised cost method. The prior year figure has been re-stated to exclude 

finance leases in line with the adoption of IFRS 16. 

(8) The Group uses the following definition of net debt: external interest bearing loans and borrowings less cash 

and short-term deposits. 

(9) As adjusted total gross debt is given as at March 28, 2020 and reflects total gross debt as of such date as 

adjusted for the Transactions. See “Capitalisation”. 

(10) As adjusted total net debt is given as at March 28, 2020 and reflects total gross debt as of such date as 

adjusted for the Transactions. See “Capitalisation”. 

 
EBITDA, Adjusted EBITDA and Adjusting Cost Items 

The following table sets forth a reconciliation of EBITDA and Adjusted EBITDA to profit on ordinary activities 

before interest and tax for the periods indicated. 

52 weeks ended 
March 28, 2020 

Restated 52 weeks 
ended March 30, 2019 

£‘000 
 

Profit on ordinary activities before interest and tax . . . . . . . . . . . . . . . . . . .   333,691 319,512 
Add back depreciation and amortisation . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   54,799 43,270 

Add back Depreciation on Right-of-use assets . . . . . . . . . . . . . . . . . . . . . . . .   148,620 124,905 

EBITDA (IFRS 16)(1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   537,110 487,687 

Exclude effects of IFRS 16 on administrative costs . . . . . . . . . . . . . . . . . . . . .   (154,133) (162,639) 

EBITDA(2)     . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   382,977 325,048 

Reverse the fair value effect of ineffective derivatives . . . . . . . . . . . . . . . . . . .   (641) (5,707) 

Foreign exchange on intercompany balances . . . . . . . . . . . . . . . . . . . . . . . . .   (3,694) 2,799 
Foreign exchange on acquisition facility . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   3,334 (2,978) 

Gain on sale and leaseback of the Bedford warehouse(3) . . . . . . . . . . . . . . . . .   (48,984) — 

Direct effects of the closure of French stores due to Covid-19(4) . . . . . . . . . . .   9,315 — 

Remove costs associated with the acquisition of Heron Foods . . . . . . . . . . . .   — 425 

Total Adjusting Cost Items(5)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (40,670) (5,461) 

Adjusted  EBITDA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   342,307 319,587 

(1) The new lease standard, IFRS 16, applied to the Group from the start of this financial year, March 31, 2019. 

The Group has chosen to implement the new standard by adopting the fully retrospective approach, which 
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means that we have fully restated our prior year accounts and treated the right-of-use leases from the date 

they were taken on by the Group, with a discount rate selected appropriate to that point in time. This is in 

accordance with the transitional provisions within the standard. Although the impact of IFRS 16 on the 

primary statements is significant, IFRS 16 is essentially presentational and does not impact on the underlying 

cash generation of the business nor how we commercially operate and manage the business and store 

portfolio. Please refer to “Presentation of Financial and Other Information” and the Audited Financial 

Statements (incorporated by reference in this Offering Circular) for more information. 

(2) EBITDA represents operating profit before interest, tax, depreciation and amortisation. EBITDA and related 

measures are not a measurement of performance or liquidity under IFRS and should not be considered by 

investors in isolation or as a substitute for measures of profit, or as an indicator of the Group’s operating 

performance or cash flows from operating activities as determined in accordance with IFRS. EBITDA and 

related measures may not be comparable to similarly titled measures disclosed by other companies, and 

investors should not use these non-GAAP measures as a substitute for the figures provided in the Audited 

Financial Statements (incorporated by reference in this Offering Circular). 

(3) The Group performed a significant sale and leaseback transaction in the financial year 2020 in respect to the 

new warehouse at Bedford. The warehouse was built by the Group for a cost of £103.7 million over the past 

two years, and sold for £153.8 million in March 2020 to a third party who subsequently leased back the 

warehouse to the Group for our use. The profit recognised by the company was £16.9 million with a further 

£32.1 million gain rolled into the asset value (as required by the IFRS 16 leasing standard) and which will 

therefore be realised on a straight line basis over the 20 year term of the lease as a reduction in depreciation. A 

key judgment was made by management to recognise the sale. Under the provisions of IFRS 15, the key 

requirement over which judgment is applied for a sale to be recognised is that the control of the asset, as 

defined by the ability to direct the use of and obtain substantially all of the benefits from the asset, has 

transferred from the Group to the third party. If this is not the case, the transaction should be recognised as 

financing on the property. Following consideration of the provisions within the lease (including the extension 

clause and lack of reversionary rights), and the rights and ability of the third party to extract value from the 

asset they acquired, management believe that the appropriate treatment is to recognise the transaction as a 

sale, and therefore the whole transaction as a sale and leaseback. Please refer to the Audited Financial 

Statements (incorporated by reference in this Offering Circular) for more information. 

(4) The French Babou stores were closed at the financial year 2020 end. As part of the support measures that 

were made available by the French government to aide businesses that have been impacted by the coronavirus 

lockdown measures in France, Babou has received €51.0 million of state backed loans in April 2020. These 

loans are 90% guaranteed by the French government and are available for a period of up to six years with the 

option to repay at the end of each year. There are no interest payments in the first year followed by a 0.16% 

interest margin applicable to years two to six. In addition there is a 0.5% guarantee fee that is charged by the 

French government, this increases to 1.0% in years two and three and 2.0% in years four to six. 

(5) Excluding the effects of IFRS16 on administrative costs. 

 
Store data 

The following table set outs store data (gross and net) for the Group over the periods indicated. 
 

 52 weeks ended 
March 28, 2020 

 52 weeks ended 
March 30, 2019 

Number of stores(1)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   1,050  997 
B&M (UK) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   656  620 

Heron Foods (UK) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   293  281 

Babou (France) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   101  96 

Net new stores(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   53  61 

B&M (UK) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   36  44 

Heron Foods (UK) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   12  16 

Babou (France)(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   5  1 

(1) Number of stores is the gross number of operating stores at the end of the period indicated (including 

acquired stores not newly opened). 

(2) Net new stores is calculated as the number of new stores opened net of relocations and stores closed. 

(3) The number of net new stores for Babou for the 52 weeks ended March 30, 2019 represents the number of net 

new stores from the acquisition of Babou in October 2018 to March 30, 2019. Jawoll stores opened during the 

52 weeks ended March 30, 2019, are not included. 
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Adjusted Cash Flow Available for Debt Service and Growth 
 

 
52 week period to 
March 28, 2020 

Restated 52 week 
period to March 30, 

2019 

£‘000 
 

EBITDA(1)     . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   382,977 325,048 

Change in working capital(2)     . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   99,653 (52,276) 

Capital expenditures(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (121,602) (101,042) 

Income tax (expense) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (57,246) (47,271) 

Cash available for debt service and growth(4)  . . . . . . . . . . . . . . . . . . . . . . . . . .   303,782 124,459 

Adjusting Cost Items(5)   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   (40,670) (5,461) 

Adjusted cash available for debt service and growth(6)  . . . . . . . . . . . . . . . . . . .   263,112 118,998 

(1) EBITDA represents operating profit before interest, tax, depreciation and amortisation. EBITDA and related 

measures are not a measurement of performance or liquidity under IFRS and should not be considered by 

investors in isolation or as a substitute for measures of profit, or as an indicator of the Group’s operating 

performance or cash flows from operating activities as determined in accordance with IFRS. EBITDA and 

related measures may not be comparable to similarly titled measures disclosed by other companies, and 

investors should not use these non-GAAP measures as a substitute for the figures provided in the Audited 

Financial Statements (incorporated by reference in this Offering Circular). 

(2) Change in working capital represents the change in inventories, trade and other receivables, trade and other 

payables and provisions from the start of the period to the end of the period and the stock provision impact of 

Covid-19. 

(3) Capital expenditures includes capital expenditure on intangible assets. 

(4) Cash available for debt and service growth consists of EBITDA plus/minus the working capital movement less 

the purchase of property, plant and equipment and the purchase of intangible assets plus/minus income tax 

paid. 

(5) Adjusting Cost Items consists of administrative expenses, gain on sale and leaseback of the Bedford 

warehouse and is net of share of profits in associates included in the consolidated statement of 

comprehensive income excluding depreciation and amortisation that are adjusted for the effects of derivatives, 

one-off refinancing fees, foreign exchange on the translation of intercompany balances and the effect of 

revaluing or unwinding balances related to the acquisition of subsidiaries. Significant project costs or gains or 

losses arising from unusual circumstances or transactions may also be included if incurred, such as this year 

with the gain on the sale and leaseback of the Bedford warehouse and the direct loss incurred at Babou due to 

the closure of their stores during the Covid-19 pandemic. 

(6) Adjusted cash available for debt service and growth consists of cash available for debt and service growth 

adjusted to exclude items that we consider to be exceptional or non-trading items and that we use to 

calculate Adjusted EBITDA. 
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RISK FACTORS 
 

An investment in the Notes involves a high degree of risk. You should carefully consider the following risks, 

together with other information provided to you in, or incorporated by reference into, this Offering Circular, in 

deciding whether to invest in the Notes. The occurrence of any of the events discussed below could materially 

adversely affect our business, financial condition or results of operations. If these events occur, the trading prices 

of the Notes could decline, and we may not be able to pay all or part of the interest or principal on the Notes and 

you may lose all or part of your investment. Additional risks not currently known to us or that we now deem 

immaterial could also adversely affect our business, financial condition or results of operations, or our ability to 

fulfil our obligations under the Notes and affect your investment. 

 

This Offering Circular contains “forward-looking” statements that involve risks and uncertainties. Our actual 

results may differ significantly from the results discussed in the forward-looking statements. Factors that might 

cause such differences include those discussed below and elsewhere in this Offering Circular. Please see “Forward- 

Looking Statements”. 

 

This document sets out the risks relating to our financial profile and the Notes. Please refer to the Annual 

Report incorporated by reference in this Offering Circular which sets out the risks related to our business. 

 
Risks Related to Our Financial Profile and the Notes 

Risks relating to indebtedness. 

As of March 28, 2020 our consolidated net debt amounted to £510.0 million, after giving effect to the 

Transactions. Subject to certain conditions, we may also incur or guarantee new borrowings. Our level of 

indebtedness may affect our financing capacity as well as the financial costs thereof. We may be required to devote 

a significant portion of our cash flow to meet our debt service obligations, which may result in a reduction of funds 

available to finance our operations, capital expenditures, organic growth initiatives or acquisitions. In particular,  our 

financial expenses may increase in the event of a material increase in interest rates, inter alia in relation to the 

unhedged portion of our debt. We may therefore be at a disadvantage compared to competitors that do not have a 

similar level of indebtedness. 

 
We are subject to contractual obligations which limit our operating and financial flexibility. 

Our ability to meet our obligations, in particular complying with the restrictions and contractual obligations, 

contained in the New Senior Facilities Agreement or to pay interest on our loans or to refinance or repay our loans 

in accordance with the terms of our debt agreements will depend on the future operating performance, which may 

be affected by a number of factors (general economic conditions, conditions in the debt market, legal and 

regulatory changes, etc.), some of which are beyond our control. If at any time we have insufficient cash to service 

our debt, we may be forced to reduce or delay acquisitions or capital expenditures, sell assets, refinance our debt 

or seek additional funding, which may adversely affect our business or financial condition. We may not be able to 

refinance our debt or obtain additional financing on acceptable terms. 

 
We are subject to restrictive covenants which limit our operating and financial flexibility. 

The New Senior Facilities Agreement and the Indenture will contain covenants which impose significant 

restrictions on the way we can operate, including restrictions on our ability to: 

• incur or guarantee additional debt and issue preferred stock; 

• make certain payments, including dividends or other distributions; 

• make certain loans, investments or acquisitions, including participating in joint ventures; 

• prepay or redeem subordinated debt; 

• create or incur restrictions on the ability of our subsidiaries to pay dividends or to make other payments 

to us; 

• issue or sell redeemable preferred shares; 

• agree to limitations on the ability of our subsidiaries to make distributions; 

• sell assets, consolidate or merge with or into other companies; 

• sell or transfer all or substantially all of our assets or those of our subsidiaries on a consolidated basis; 



 

• issue or sell share capital of certain subsidiaries; and 

• create or incur certain liens. 
 

All of these limitations will be subject to significant exceptions and qualifications. See “Description of the 

Notes” and “Description of Certain Financing Arrangements”. The covenants to which we are subject could limit our 

ability to finance our future operations and capital needs and our ability to pursue business opportunities and 

activities that may be in our interest. The restrictions contained in the New Senior Facilities Agreement and the 

Indenture could affect our ability to operate our business and may limit our ability to react to market conditions or 

take advantage of business opportunities as they arise. For example, such restrictions could adversely affect our 

ability to finance our operations, make strategic acquisitions, investments or alliances, restructure our organisation 

or finance our capital needs. 
 

Any future indebtedness may include similar or other restrictive terms. These restrictions could materially and 

adversely affect our ability to finance our future operations or capital needs or to engage in other business activities 

or consummate transactions that may be in our best interests. 
 

In addition to limiting our flexibility to operate our business, our failure to comply with the covenants under 

the New Senior Facilities Agreement and the Indenture, including as a result of events beyond our control, could 

result in an event of default under the terms of our other financing agreements and cause all the debt under these 

agreements to be accelerated. If this were to occur, it could materially and adversely affect our financial condition 

and results of operations and we can make no assurance that we would have sufficient assets to repay our debt. 

 
We may incur substantially more debt in the future, which may make it difficult for us to service our debt, 

including the Notes, and impair our ability to operate our businesses. 

We may incur substantial additional debt in the future. Although the Indenture and the New Senior Facilities 

Agreement will contain restrictions on the incurrence of additional indebtedness, these restrictions are subject to a 

number of significant qualifications and exceptions and, under certain circumstances, the amount of indebtedness 

that could be incurred in compliance with these restrictions could be substantial and secured. Under the Indenture, 

in addition to specified permitted indebtedness, we will be able to incur additional unsecured indebtedness so long 

as our consolidated coverage ratio (as defined in the Indenture) is at least 2.00 to 1.00, and any additional secured 

indebtedness (which may be secured on a junior priority basis or pari passu with the indebtedness securing the 

Notes and the New Senior Facilities Agreement) so long as our consolidated secured net leverage ratio (as defined 

in the Indenture, which, among other things, excludes certain specified permitted indebtedness from the calculation 

of such ratio) is no more than 3.25 to 1.00. The terms of the Indenture will permit us to incur future debt that may 

have substantially the same covenants as, or covenants that are more restrictive than, those of the Indenture. 

Moreover, some of the debt we may incur in the future could be structurally senior to the Notes and may be 

secured by collateral that does not secure the Notes. In addition, the Indenture and the New Senior Facilities 

Agreement will not prevent us from incurring obligations that do not constitute indebtedness under those 

agreements. The incurrence of additional debt would increase the leverage-related risks described in this Offering 

Circular. 

 
The Issuer and certain of the Guarantors are holding companies that have no revenue generating operations of 

their own and will depend on cash from the operating companies of the Group to be able to make payments on 

the Notes or the Guarantees. 

The Issuer and certain of the Guarantors are holding companies with no business operations and no assets 

other than inter-company receivables and the equity interests they hold in each of their subsidiaries. These entities 

will therefore be dependent upon the cash flow from the operating subsidiaries of the Group in the form of 

dividends, interest payments on inter-company loans or other distributions or payments to meet their obligations, 

including their obligations under the Notes and the Guarantees, as well as under the New Senior Facilities 

Agreement. The obligations of the subsidiaries of the Issuer under inter-company loans will be subordinated in 

right of payment to certain existing and future senior indebtedness of such subsidiaries, including obligations under 

the New Senior Facilities Agreement. If the subsidiaries of the Issuer do not fulfil their obligations under the inter- 

company loans and do not distribute cash to the Issuer to make scheduled payments on the Notes, the Issuer will 

not have any other source of funds that would allow it to make payments to the holders of the Notes. The amounts 

of dividends and distributions available to the Issuer and the holding company Guarantors will depend on the 

profitability and cash flows of the operating companies within the Group. The subsidiaries of the Issuer may not, 

however, be able to, or may not be permitted under applicable law to make dividends, distributions or otherwise 

make upstream payments or advance upstream loans to their shareholders (including the Issuer and the holding 

company Guarantors) to make payments in respect of our indebtedness, including the Notes and the Guarantees. 
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The Notes will be structurally subordinated to the liabilities of Non-Guarantor Subsidiaries. 

Not all of our subsidiaries will guarantee the Notes and our subsidiaries do not have any obligations to pay 

amounts due under the Notes or to make funds available for that purpose unless they guarantee the Notes. 

Generally, holders of indebtedness of, and trade creditors of, any of the Non-Guarantor Subsidiaries, including 

lenders under bank financing agreements, are entitled to payment of their claims from the assets of such 

subsidiaries before these assets are made available for distribution to the Issuer or any Guarantor, as a direct or 

indirect shareholder. 

 

Accordingly, in the event that any Non-Guarantor Subsidiary becomes insolvent, is liquidated, reorganised or 

dissolved or is otherwise wound up other than as part of a solvent transaction: 

• the creditors of the Issuer (including the holders of the Notes) and the Guarantors will have no right to 

proceed against the assets of such Non-Guarantor Subsidiary; and 

• the creditors of such Non-Guarantor Subsidiary, including trade creditors, will generally be entitled to 

payment in full from the sale or other disposal of the assets of such subsidiary before the Issuer or any 

Guarantor, as a direct or indirect shareholder, will be entitled to receive any distributions from such 

Non-Guarantor Subsidiary. 

 

As such, the Notes and each Guarantee will be structurally subordinated to the creditors (including trade 

creditors) and any preferred stockholders of our Non-Guarantor Subsidiaries. As of March 28, 2020 the 

Non-Guarantor Subsidiaries had 10.4% of the Group’s total liabilities on a consolidated basis. Any of the debt that 

our Non-Guarantor Subsidiaries incur in the future in accordance with the Indenture will rank structurally senior to 

the Notes and the Guarantees. 

 
We will require a significant amount of cash to meet our obligations under our indebtedness and to sustain our 

operations, which we may not be able to generate or raise. 

Our ability to make principal or interest payments when due on our indebtedness, including our obligations 

under the Notes, and to fund our ongoing operations, depends on our performance and our ability to generate cash, 

which, to a certain extent, is subject to general economic, financial, competitive, legislative, legal, regulatory and 

other factors, as well as other factors discussed in these “Risk Factors”, many of which are beyond our control. 

 

We cannot assure you that our business will generate sufficient cash flow from operations, that currently 

anticipated cost savings, revenue growth and operating improvements will be realised or that future debt or equity 

financing will be available to us in an amount sufficient to enable us to pay our debts when due, including the 

Notes, or to fund our other liquidity needs, including the repayment at maturity of the then outstanding amount 

under the New Senior Facilities Agreement which matures in 2025. 

 

If our future cash flow from operations and other capital resources (including borrowings under the New 

Senior Facilities Agreement) are insufficient to pay our obligations as they mature or to fund our liquidity needs, we 

may be forced to: 

• reduce or delay our business activities and capital expenditures; 

• sell assets; 

• obtain additional debt or equity capital; or 

• restructure or refinance all or a portion of our debt, including the Notes, on or before maturity. 

 
We cannot assure you that we would be able to accomplish any of these alternatives on a timely basis or on 

commercially reasonable terms, if at all. At the maturity of the Notes or any other debt which we may incur, if we do 

not have sufficient cash flows from operations and other capital resources to pay our debt obligations, or to fund 

our other liquidity needs or we are otherwise restricted from doing so due to corporate, tax or contractual 

limitations, we may be required to refinance our indebtedness. Any refinancing of our indebtedness could be at 

higher interest rates and may require us to comply with more onerous covenants, which could further restrict our 

business, financial condition and results of operations. The type, timing and terms of any future financing will 

depend on our cash needs and the prevailing conditions in the financial markets. If we are unable to refinance all or 

a portion of our indebtedness or obtain such refinancing on terms acceptable to us, we may be forced to reduce or 

delay our business activities or capital expenditures, sell assets or raise additional debt or equity financing in 

amounts that could be substantial. In addition, the terms of the Notes and any future debt may limit our ability to 

pursue any of these measures. 
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If we are unable to satisfy our obligations through alternative financing, we may not be able to satisfy our debt 

obligations, including under the Notes. In that event, borrowings under other debt agreements or instruments that 

contain cross acceleration or cross default provisions, including the Notes and the New Senior Facilities Agreement, 

may become payable on demand, and we may not have sufficient funds to repay all our debts, including the Notes. 

 

The loans under our New Senior Facilities Agreement bear interest at floating rates that could rise 

significantly, increasing our costs and reducing our cash flow. 

The loans under our New Senior Facilities Agreement bear interest at floating rates of interest per annum equal 

to LIBOR (or, in the case of any loans in euro, EURIBOR), as adjusted periodically, plus a margin. These interest 

rates could rise significantly in the future. Although we are permitted to enter into interest rate hedging 

arrangements in order to mitigate some of the risk associated with fluctuations in these rates, there can be no 

assurance that hedging will be available on commercially reasonable terms at the relevant time. Under these 

interest rate agreements, we would be exposed to credit risk in respect of our counterparties. If one or more of our 

counterparties falls into bankruptcy, claims we have under the hedging agreements may become worthless. In 

addition, in the event that we refinance our debt or otherwise terminate hedging agreements, we may be required to 

make termination payments, which would result in a loss. To the extent that interest rates were to increase 

significantly, our interest expense would correspondingly increase, reducing our cash flow. 

 

We may not be able to finance a change of control offer and the occurrence of certain important corporate 

events will not constitute a change of control. 

The Indenture will require us to make an offer to repurchase all outstanding Notes at 101% of their principal 

amount, plus accrued and unpaid interest, if any, to (but excluding) the date of repurchase upon the occurrence of 

certain events constituting a change of control. Additionally, a change of control under the New Senior Facilities 

Agreement (which includes a different definition of change of control), unless waived by the lenders, would permit 

any lender under the New Senior Facilities Agreement to elect to cancel its commitments thereunder and the 

participation of that lender in all amounts outstanding under the New Senior Facilities Agreement would become 

immediately due and payable together with accrued but unpaid interest and all other amounts due to that lender 

that are accrued and unpaid. The source of funds for any repurchase required as a result of any such event would 

be available cash or cash generated from operating activities or other sources, including borrowings, sales of 

assets, sales of equity or funds provided by our subsidiaries. Sufficient funds may not be available at the time of 

any such events to make any required repurchases of the Notes tendered and we may not be able to secure access 

to enough cash to finance the required repurchases of the Notes tendered. Our failure to effect a change of control 

offer when required would constitute an event of default under the Indenture, which would, in turn, constitute a 

default under the New Senior Facilities Agreement. See “Description of the Notes—Change of Control”. In addition, 

a change of control could constitute a default under our other indebtedness. 

 
The change of control provision contained in the Indenture may not necessarily afford you protection in the 

event of certain important corporate events that might adversely affect the value of the Notes (including certain 

reorganisations, restructurings, mergers or other similar transactions) because such corporate events may not 

involve a shift in voting power or beneficial ownership or, even if they do, may not constitute a “change of control” 

as defined in the Indenture. Except as described under “Description of the Notes—Change of Control”, the 

Indenture will not contain provisions that require us to offer to repurchase or redeem the Notes in the event of a 

reorganisation, restructuring, merger, recapitalisation or similar transaction. 

 
The definition of “change of control” contained in the Indenture includes a disposition of all or substantially all 

of the assets of the Issuer and the restricted group taken as whole to any person. Although there is a limited body 

of case law interpreting the phrase “all or substantially all,” there is no precise established definition of the phrase 

under applicable law. Accordingly, in certain circumstances there may be a degree of uncertainty as to whether a 

particular transaction would involve a disposition of “all or substantially all” of the assets of the Issuer and its 

restricted subsidiaries taken as a whole. As a result, it may be unclear as to whether a change of control has 

occurred and whether the Issuer is required to make an offer to repurchase the Notes. 

 

You may face foreign exchange risks by investing in the Notes. 

The Notes are denominated and payable in pounds sterling. If you measure their investment returns by 

reference to a currency other than pounds sterling, an investment in the Notes will entail foreign exchange-related 

risks due to, among other factors, possible significant changes in the value of the pounds sterling relative to the 

currency by reference to which such investors measure the return on their investments. These changes may be due 
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to economic, political and other factors over which we have no control. Depreciation of the pounds sterling against 

the currency by reference to which such investors measure the return on their investments could cause a decrease 

in the effective yield of the Notes below their stated coupon rates and could result in a loss to investors when the 

return on the Notes is translated into the currency by reference to which such investors measure the return on their 

investments. 

 
Credit ratings may not reflect all risks, are not recommendations to buy or hold securities and may be subject 

to revision, suspension or withdrawal at any time. 

One or more independent credit rating agencies may assign credit ratings to the Notes. The credit ratings 

address our ability to perform our obligations under the terms of the Notes and credit risks in determining the 

likelihood that payments will be made when due under the Notes. The ratings may not reflect the potential impact of 

all risks related to the structure, market, additional risk factors discussed in these “Risk Factors” and other factors 

that may affect the value of the Notes. A credit rating is not a recommendation to buy, sell or hold securities and 

may be subject to revision, suspension or withdrawal by the rating agency at any time. No assurance can be given 

that a credit rating will remain constant for any given period of time or that a credit rating will not be lowered or 

withdrawn entirely by the credit rating agency if, in its judgment, circumstances in the future so warrant. A 

suspension, reduction or withdrawal at any time of the credit rating assigned to the Notes by one or more of the 

credit rating agencies may adversely affect the cost and terms and conditions of our financings and could adversely 

affect the value and trading of the Notes. 

 
There are circumstances other than repayment or discharge of the Notes under which the Collateral securing 

the Notes or the Guarantees will be released automatically without your consent or the consent of the Trustee. 

Under various circumstances, the Collateral securing the Notes and the Guarantees will be released 

automatically, including, but not limited to: 

• upon legal defeasance, covenant defeasance or satisfaction and discharge of the Indenture, as provided 

under “Description of the Notes—Defeasance” and “—Satisfaction and Discharge”; 

• as described under “Description of the Notes—Amendments and Waivers” and “Description of the 

Notes—Certain Covenants—Limitation on Liens”; 

• automatically, if the lien granted in favour of the New Senior Facilities Agreement or such other 

Indebtedness that gave rise to the obligation to grant the lien over such Collateral is released (other than 

pursuant to the repayment and discharge thereof); 

• as provided for under the Intercreditor Agreement, including in accordance with certain enforcement 

actions taken by the creditors under certain of our secured Indebtedness in accordance with the 

Intercreditor Agreement or any Additional Intercreditor Agreement; 

• in the case of property and assets and capital stock of a Guarantor, to the extent such Guarantor is 

released from its Note Guarantee pursuant to the terms of the Indenture; 

• to the extent permitted in accordance with the covenant described under the caption “Description of the 

Notes—Certain Covenants—Impairment of Security Interest” below; 

• in connection with any asset sale or disposition or transfer of assets to a person that is not (either before 

or after giving effect to such transaction) the Issuer or a Restricted Subsidiary, if the sale or other 

disposition does not violate the covenant described under the caption “Description of the Notes—Certain 

Covenants—Limitation on Sales of Assets and Subsidiary Stock”; or 

• as otherwise permitted under the Indenture. 
 

 
to: 

In addition, under various circumstances, Guarantees will be released automatically, including, but not limited 
 

• upon a sale or other disposition (including by way of consolidation or merger) of ownership interests in 

such Guarantor (whether by direct sale or sale of a holding company) such that such Guarantor does not 

remain a Restricted Subsidiary or the sale or disposition of all or substantially all the assets of such 

Guarantor (in each case, other than to the Issuer or a Restricted Subsidiary) in accordance with the terms 

of the Indenture (including, but not limited to, the covenants described under the caption “Description of 

the Notes—Certain Covenants—Limitation on Sales of Assets and Subsidiary Stock”); 

• if the Issuer designates any Restricted Subsidiary that is a Guarantor to be an Unrestricted Subsidiary (as 

defined in “Description of the Notes”) in accordance with the applicable provisions of the Indenture; 
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• upon legal defeasance, covenant defeasance or satisfaction and discharge of the Indenture as provided 

under “Description of the Notes—Defeasance” and “Description of the Notes—Satisfaction and 

Discharge”; 

• in connection with certain enforcement actions taken by the creditors under certain of our secured 

Indebtedness in accordance with the Intercreditor Agreement or any Additional Intercreditor Agreement; 

• as described under “Description of the Notes—Amendments and Waivers”; 

• as a result of a transaction permitted by “Description of the Notes—Merger and Consolidation”; or 

• upon the release of the Guarantor’s guarantee under any Indebtedness that triggered such Guarantor’s 

obligation to guarantee the Notes under the covenant described in “Description of the Notes—Certain 

Covenants—Future   Guarantors”. 

 
See “Description of Certain Financing Arrangements—Intercreditor Agreement” and “Description of the 

Notes”. 

 

The courts having jurisdiction to commence insolvency or similar proceedings with respect to the Issuer and 

the Guarantors may not be the courts within the territory of which the Issuer and the Guarantors have their 

respective registered offices. The bankruptcy and insolvency laws of England and Wales or Luxembourg may 

not be as favourable as the bankruptcy and insolvency laws in other jurisdictions with which you may be 

familiar. 

The insolvency or similar proceedings to which the Issuer and the Guarantors may be subject will be under the 

jurisdiction of the courts within the territory of which each of the Issuer and Guarantors has its respective centre of 

main interests (for further information see “Limitations on Validity and Enforceability of Guarantees and Security 

and Certain Insolvency Law Considerations—European Union”). The location of the centre of main interests of the 

Issuer and each Guarantor would be determined at the date on which its petition for insolvency or similar 

proceedings is filed. It is therefore possible that the Issuer or a Guarantor may be the subject of insolvency or 

similar proceedings in a jurisdiction other than the jurisdiction in which it has its registered office. 

 
The Issuer and certain of the Guarantors are incorporated under the laws of Luxembourg, and as such any 

insolvency proceedings applicable to such a company are in principle governed by Luxembourg law. The insolvency 

laws of Luxembourg may not be as favourable to your interests as creditors as the laws of the United States or 

other jurisdictions with which you may be familiar. See “Limitations on Validity and Enforceability of Guarantees 

and Security and Certain Insolvency Law Considerations—Luxembourg”. 

 
Certain of the Guarantors are incorporated under the laws of England and Wales. Accordingly, and assuming 

that the Issuer’s and the Guarantors’ centres of main interests (within the meaning of EU Regulation (EU) of the 

European Parliament and the Council No. 2015/848 on insolvency proceedings, as amended (the “EU Insolvency 

Regulation”)) are in England and Wales, that there is no change to the situation of the obligors’ centres of main 

interests and that the obligors have no establishments elsewhere (assuming that the centres of main interests are 

located in a jurisdiction where the EU Insolvency Regulation is applicable), insolvency proceedings with respect to 

any of those entities would be likely to proceed under, and be governed by, English insolvency law (although this 

could be challenged and secondary/ancillary proceedings could be opened in other jurisdictions). English 

insolvency law may not be as favourable to creditors as the laws of the United States or other jurisdictions with 

which you may be familiar. In the event that any one or more of the Issuer or the Guarantors experiences financial 

difficulty, it is not possible to predict with certainty the outcome of insolvency or similar proceedings. Provided the 

centres of main interests of the Issuer and the Guarantors remain in England and Wales, and those companies do 

not have establishments in other jurisdictions at any time, insolvency proceedings relating to the Issuer and the 

Guarantors are likely to be commenced in England and Wales. However, the concepts of a company’s centre of 

main interests and its other establishments are fluid and factual concepts that may change. To the extent any of the 

Issuer or the Guarantors has a centre of main interests or an establishment that is outside England and Wales, 

other jurisdictions’ insolvency laws may become relevant. For further information, please see “Limitations on 

Validity and Enforceability of the Guarantees and Security and Certain Insolvency Law Considerations” with respect 

to English insolvency law. 

 
On January 31, 2020 the UK exited from the EU. The UK is currently in a transition period until the end of 

2020, until which time the UK is no longer a member of the EU but will continue to be subject to EU rules and 

regulations and remain a member of the single market and the customs union. The terms which the UK may agree 

with the EU prior to the end of the transition period are not certain and therefore it is not possible to know what 



 

impact the end of the transition period will have on the application of EU law (including the EU Insolvency 

Regulation) to, or in connection with, any insolvency proceedings (including, without limitation, the 

commencement of such insolvency proceedings and the jurisdiction of the UK courts in relation to such insolvency 

proceedings) to which the Issuer or any of the Guarantors may be subject. 

 

Certain covenants may be suspended upon the occurrence of a change in the Group’s ratings. 

The Indenture will provide that, if at any time following the date of the Indenture, the Notes receive a rating of 

Baa3 or better by Moody’s and a rating of BBB- or better by S&P and no default has occurred and is continuing 

under the Indenture, then beginning that day and continuing until such time, if any, at which such Notes cease to 

have such ratings, certain covenants will cease to be applicable to such Notes. See “Description of the Notes— 

Certain Covenants—Suspension of Covenants on Achievement of Investment Grade Status”. If these covenants 

were to cease to be applicable, the Group would be able to incur additional debt or make payments, including 

dividends or investments, which may conflict with the interests of holders of the Notes. There can be no assurance 

that the Notes will ever achieve an investment grade rating or that any such rating will be maintained. 

 

The granting of the security interests in connection with the issuance of the Notes or the incurrence of 

permitted debt in the future may create or restart hardening periods. 

The granting of security interests to secure the Notes and the Guarantees may create hardening periods for 

such security interests in certain jurisdictions. The granting of a shared security interest to secure future 

indebtedness may restart or reopen hardening periods in certain jurisdictions, in particular, as the Indenture will 

permit the release and retaking of security granted in favour of the Notes in certain circumstances including in 

connection with the incurrence of future indebtedness. The applicable hardening period may run from the moment 

such new security is amended, granted or perfected. If the security interest granted were to be enforced before the 

end of the respective hardening period applicable in such jurisdiction, it may be declared void or ineffective and/or it 

may not be possible to enforce it. If the grantor of such security interest were to become subject to a bankruptcy or 

winding up proceeding after the Issue Date, any security interest in Collateral delivered after the Issue Date would 

face a greater risk than security interests in place on the similar authority, or otherwise set aside by a court, as a 

preference under insolvency law. To the extent that the grant of any security interest is voided, holders of the Notes 

would lose the benefit of the security interest. See “Limitations on Validity and Enforceability of Guarantees and 

Security and Certain Insolvency Law Considerations”. The same rights and risks also will apply with respect to 

future security interests granted in connection with the accession of further subsidiaries as additional Guarantors 

and the granting of security interests over their relevant assets and equity interests for the benefit of holders of the 

Notes. See “Description of the Notes—Security.” 

 

Each Guarantee and security interest will be subject to certain limitations on enforcement and may be limited 

by applicable law or subject to certain defences that may limit its validity and enforceability. 

Each Guarantee will provide the holders of the Notes with a direct claim against the relevant Guarantor. In 

addition, the Issuer and the Guarantors will secure the payment of the Notes and the Guarantees by granting 

security under the relevant Security Documents. However, the Indenture may provide that each Guarantee will be 

limited to the maximum amount that may be guaranteed by the relevant Guarantor without, among other things, 

rendering the relevant Guarantee, as it relates to that Guarantor, voidable or otherwise ineffective or limited under 

applicable law or causing the officers of the Guarantor to incur personal civil or criminal liability, and enforcement 

of each such Guarantee would be subject to certain generally available defences and laws, and each security 

interest granted under a Security Document will be limited in scope to the value of the relevant assets expressed to 

be subject to that security interest. These laws and defences include those that relate to corporate benefit and 

uncommercial transactions, fraudulent conveyance or transfer, voidable preference, financial assistance, corporate 

purpose, capital maintenance or similar laws, regulations or defences affecting the rights of creditors generally. For 

further information, please see “Limitations on Validity and Enforceability of the Guarantees and Security and 

Certain Insolvency Law Considerations.” 

 
Under bankruptcy, insolvency, fraudulent conveyance and other laws in England and Wales, Guarantees and 

security interests can be challenged and a court could (i) declare unenforceable against third parties (including the 

beneficiaries thereof) and/or void any legal act performed by a Guarantor (including, without limitation, the granting 

by it of the Guarantees or the security interests granted under the Security Documents), (ii) require, if payment had 

already been made under a Guarantee or enforcement proceeds applied under a Security Document, that the 

recipient (and possibly, subsequent transferees thereof) return the payment to the relevant Guarantor and (iii) take 

other action that is detrimental to you, typically if the court found, inter alia, that: 
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• the relevant Guarantee or security interest under a Security Document was incurred with actual intent to 

give preference to one creditor over another, hinder, delay or defraud any present or future creditors or 

shareholders of the Guarantor or, when the granting of the Guarantee has the effect of giving a creditor a 

preference over another when the Guarantors contemplated filing for insolvency or the Guarantors 

subsequently entered an insolvency process or when the recipient was aware that the Guarantor was 

insolvent or it would be rendered insolvent when it granted the relevant Guarantee or security interest; 

• the Guarantor did not receive fair consideration or consideration of equivalent value in money or money’s 

worth or corporate benefit for the relevant Guarantee or security interests and the Guarantor was: 

(i) insolvent or rendered insolvent because of the relevant Guarantee or security interest; 

(ii) undercapitalised or became undercapitalised because of the relevant Guarantee or Security 

Document; or (iii) intended to incur, or believed that it would incur, indebtedness beyond its ability to pay 

at maturity; 

• the Guarantor incurred debts beyond its ability to pay those debts as they mature; 

• the relevant Guarantees or Security Documents were held to exceed the corporate objects of the 

Guarantor or not to be in the best interests or for the corporate benefit of the Guarantor; or 

• the amount paid or payable under the relevant Guarantee was in excess of the maximum amount 

permitted under applicable law. 

These or similar laws may also apply to any future guarantee granted by any of our subsidiaries pursuant to 

the Indenture. Limitations on the enforceability of judgments obtained in New York courts could limit the 

enforceability of any Guarantee against any Guarantor. 

For further information, please see “Limitations on Validity and Enforceability of the Guarantees and Security 

and Certain Insolvency Law Considerations.” 

 
Under the Intercreditor Agreement, the holders of the Notes are required to share recovery proceeds with other 

secured creditors, and are subject to certain limitations on their ability to enforce the Security Interests. 

The Trustee under the Indenture governing the Notes is expected to enter into the Intercreditor Agreement 

with, among others, the agent under the New Senior Facilities Agreement and the Security Agent on or around the 

Issue Date. Other creditors may become parties to the Intercreditor Agreement or we may enter into additional 

intercreditor agreements in the future. Among other things, the Intercreditor Agreement will govern the 

enforcement of the Security Interests, the sharing in any recoveries from such enforcement and the release of the 

Collateral by the Security Agent. 

With respect to the validity and enforceability under Luxembourg law of subordination provisions, 

Luxembourg counsels are of the view that the Luxembourg courts would, in order to assess the validity and 

enforceability of contractual subordination provisions, in principle turn to Luxembourg legal doctrine and case law 

that admit the validity and enforceability of a provision whereby a party agrees to subordinate its claim to that of 

another creditor, but may not be enforceable against third parties which are not party to the relevant agreement. 

The treatment of turnover provisions in intercreditor arrangements in Luxembourg law has not been tested before 

Luxembourg courts. It is possible that a turnover provision (to which a Luxembourg entity is a party) will be 

characterised as a mere contractual mechanism (unless it takes the form of a Luxembourg security right effective in 

the insolvency of a junior creditor). Where a junior creditor has been paid in priority over a senior creditor, it is 

uncertain whether a senior creditor can claw back these amounts in the bankruptcy of a junior creditor. 

The Notes will initially be secured by the same Collateral that will secure on a pari passu basis our obligations 

under the New Senior Facilities Agreement, certain hedging obligations and certain other Indebtedness that we may 

incur in the future in accordance with the terms of the Indenture and the Intercreditor Agreement. 

The Intercreditor Agreement provides that a common security agent will serve as the Security Agent for 

secured parties under the New Senior Facilities Agreement, the Notes and hedging arrangements with respect to 

the shared collateral. Subject to certain limited exceptions, the Security Agent will act with respect to such collateral 

only at the direction of our senior secured creditors holding a simple majority of the aggregate principal amount of 

our senior secured debt that is subject to the Intercreditor Agreement (including, for this purpose, both drawn and 

undrawn uncancelled commitments under our New Senior Facilities Agreement, debt in respect of certain hedging 

obligations and debt under the Notes). The holders of the Notes will not have separate rights to enforce the 

collateral. As a result, the holders of the Notes will not be able to instruct the Security Agent, force a sale of 

collateral or otherwise independently pursue the remedies of a secured creditor under the relevant Security 

Documents unless the aggregate principal amount of Notes held by such holders exceeds 50% of the aggregate 

principal amount of the total senior secured debt (as calculated above), or before holders of Notes themselves. 
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Disputes may occur between the holders of the Notes and creditors under our New Senior Facilities Agreement 

as to the appropriate manner of pursuing enforcement remedies and strategies with respect to the Collateral. In 

such an event, the holders of the Notes will be bound by any decision of the instructing group, which may result in 

enforcement action in respect of the Collateral, whether or not such action is approved by the holders of the Notes 

or may be adverse to such holders. The creditors under our New Senior Facilities Agreement may have interests 

that are different from the interests of holders of the Notes and they may elect to pursue their remedies under the 

security documents at a time when it would otherwise be disadvantageous for the holders of the Notes to do so. 
 

The Intercreditor Agreement provides that any proceeds from an enforcement of security which is available to 

satisfy the obligations under the Notes will be paid pro rata in repayment of the Notes and any other obligations 

secured by the Collateral on a pari passu basis. The Intercreditor Agreement provides that the Security Agent may 

release certain Collateral in connection with sales of assets pursuant to a permitted disposal or enforcement sale 

and in other circumstances permitted by the Indenture and the New Senior Facilities Agreement. Therefore, such 

collateral available to secure the Notes could be reduced in connection with the sales of assets or otherwise, 

subject to the requirements of the financing documents and the Indenture. 
 

Certain additional amounts will be available for additional borrowing under the New Senior Facilities 

Agreement by way of incremental facilities (subject to the fulfilment of certain conditions thereunder). In addition, 

the Indenture governing the Notes and the New Senior Facilities Agreement will permit us, in compliance with the 

covenants in those agreements, to incur significant additional indebtedness secured by liens on the Collateral. Our 

ability to incur additional debt in the future secured on the Collateral may have the effect of diluting the ratio of the 

value of such Collateral to the aggregate amount of the obligations secured by the Collateral. As a result, holders of 

Notes may receive less than holders of other secured indebtedness. The granting of a shared security interest to 

secure future indebtedness may restart or reopen hardening periods in certain jurisdictions. The applicable 

hardening period may run from the moment such new security is amended, granted or perfected. If the security 

interest granted were to be enforced before the end of the respective hardening period applicable in such 

jurisdiction, it may be declared void or ineffective and/or it may not be possible to enforce it. Please see 

“Limitations on Validity and Enforceability of Guarantees and Security and Certain Insolvency Considerations”. 

 
Enforcing your rights as a holder of the Notes or under the Guarantees or the Collateral across multiple 

jurisdictions may prove difficult. 

The Issuer is organised under the laws of Luxembourg and each of the Guarantors are organised under the 

laws of England and Wales or Luxembourg; the Collateral will include pledges over all of the issued share capital of 

each Guarantor, fixed and floating charges over substantially all of the Guarantors’ and the Issuer’s property and 

assets of the Guarantors and the Issuer in England pursuant to an English law debenture and pledges over certain 

bank accounts in Luxembourg of the Luxembourg Guarantors and the Issuer. In the event of bankruptcy, 

insolvency, administration or similar event, proceedings could be initiated in England and Wales or Luxembourg. 

Your rights under the Notes, the Guarantees and the Collateral are likely to be subject to insolvency and 

administrative laws of England and Wales or Luxembourg and there can be no assurance that you will be able to 

effectively enforce your rights in such complex proceedings. See “Limitations on Validity and Enforceability of 

Guarantees and Security and Certain Insolvency Law Considerations”. In addition, the multi-jurisdictional nature of 

enforcement over the Collateral may limit the realisable value of the Collateral. 
 

The insolvency, administration and other laws of the jurisdiction of organisation of England and Wales or 

Luxembourg may be materially different from, or conflict with, each other and with the laws of the United States, 

including in the areas of rights of creditors, priority of governmental and other creditors, ability to obtain post- 

petition interest, the duration of proceeding and preference periods. The application of these laws, and any conflict 

between them, could call into question whether, and to what extent, the laws of any particular jurisdiction should 

apply, adversely affect your ability to enforce your rights under the Guarantees and the security documents in these 

jurisdictions or limit any amounts that you may receive. 

 
The Notes are secured only to the extent of the value of the Collateral that has been granted as security for the 

Notes and future secured indebtedness may be secured by certain assets that do not secure the Notes. 

The Notes are secured only to the extent of the value of the Collateral described in this Offering Circular. See 

“Description of the Notes—Security”. Not all of our assets secure the Notes, and the Indenture allows the Issuer 

and its restricted subsidiaries to secure any future senior secured indebtedness (as defined in the Indenture) 

permitted to be incurred under the Indenture (which may be structurally senior to the Notes and the Guarantees) 

with the property and assets of the restricted subsidiaries that do not secure the Notes. The value of such assets 

and property could be significant. If there is an event of default and to the extent that the claims of the holders of 

 
29 



 

the Notes exceed the value of the Collateral securing the Notes and other obligations, those claims will rank equally 

with the claims of the holders of all other existing and future senior unsecured indebtedness ranking pari passu 

with the Notes and the Guarantees. 

 
While the Indenture creates certain obligations to provide additional guarantees and grant additional security 

over assets, or a particular class of assets, whether as a result of the acquisition or creation of future assets or 

subsidiaries, the designation of an unrestricted subsidiary as a restricted subsidiary or otherwise, such obligations 

are subject to certain agreed security principles. The agreed security principles set forth in the New Senior Facilities 

Agreement set out a number of limitations on the rights of the holders of the Notes to be granted security in certain 

circumstances. The operation of the agreed security principles may result in, among other things, the amount 

recoverable under any Collateral provided being limited or security not being granted over a particular type or class 

of assets. Accordingly, the agreed security principles may affect the value of the security provided by the Issuer and 

the Guarantors. 

 
 

The value of the Collateral may not be sufficient to satisfy our obligations under the Notes and such Collateral 

may be reduced or diluted under certain circumstances. 

The Notes will be secured by the Collateral. If we default on the Notes, holders of the Notes will be secured 

only to the extent of the value of the assets underlying the security interests granted in favour of holders of the 

Notes. There is no guarantee that the value of the Collateral on the issue of the Notes or subsequently will be 

sufficient to enable the Issuer to perform its obligations under the Notes. There is no requirement to provide funds 

to enhance the value of the Collateral if it is insufficient. In the event of an enforcement of the pledges in respect of 

the Notes, the proceeds from the sale of the assets underlying the pledges may not be sufficient to satisfy the 

Issuer’s obligations with respect to the Notes. 

 
No appraisals of the Collateral have been prepared by or on behalf of the Issuer or the Guarantors in 

connection with the issue of the Notes. The amount of proceeds realised upon the enforcement of the security 

interests over the Collateral or in the event of liquidation will depend upon many factors, including, among others, 

whether or not our business is sold as a going concern, the jurisdiction in which the enforcement action or sale is 

completed, the ability to readily liquidate the Collateral, the availability of buyers and the condition of the Collateral 

and exchange rates. Further, there may not be any buyer willing and able to purchase our business as a going 

concern, or willing to buy a significant portion of its assets in the event of an enforcement action. 

 
By its nature, some or all of the Collateral may not have a readily ascertainable market value or may not be 

saleable or, if saleable, there may be substantial delays in its disposal. To the extent that liens, security interests 

and other rights granted to other parties encumber assets owned by the Issuer or the Guarantors, those parties 

have or may exercise rights and remedies with respect to the property subject to their liens, security interests or 

other rights that could adversely affect the value of that Collateral and the ability of the Trustee or investors as 

holders of the Notes to realise or enforce that Collateral. If the proceeds of any sale of Collateral are not sufficient to 

repay all amounts due on the Notes or the Guarantees, investors (to the extent not repaid from the proceeds of the 

sale of the Collateral) would have only an unsecured claim against the Issuer’s and the Guarantors’ remaining 

assets. Each of these factors or any challenge to the validity of the Collateral or the Intercreditor Agreement 

governing our creditors’ rights could reduce the proceeds realised upon enforcement of the Collateral. In addition, 

there can be no assurance that the Collateral could be sold in a timely manner, if at all. For instance, the shares and 

other Collateral that are pledged or assigned for the benefit of the holders of the Notes may provide for only limited 

repayment of the Notes, in part because most of these shares and inter-company loan receivables may not be liquid 

and their value to other parties may be less than their value to us. Likewise, we cannot assure you that the 

Collateral will be saleable or, if saleable, that there will not be substantial delays in the liquidation thereof. 

 
The Indenture also allows incurrence of certain additional permitted debt in the future that is secured by the 

Collateral on a pari passu basis. See “Description of the Notes—Certain Covenants—Limitation on Liens” and the 

definition of Permanent Collateral Liens as defined in “Description of the Notes—Certain Definitions”. The 

incurrence of any additional debt secured by the Collateral would reduce amounts payable to investors from the 

proceeds of any sale of the Collateral. The value of the Collateral and the amount to be received upon a sale of such 

Collateral will depend upon many factors including, among others, the ability to sell the Collateral in an orderly sale, 

the availability of buyers and other factors. The book value of the Collateral should not be relied on as a measure of 

realisable value for such assets. Portions of the Collateral may be illiquid and may have no readily ascertainable 

market value. In the event of an enforcement of the liens in respect of the Notes, the proceeds from the sale of the 

Collateral may not be sufficient to satisfy the Issuer’s obligations under the Notes. 
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To the extent that other first priority security interests, pre-existing liens, liens permitted under the Indenture 

and other rights encumber the Collateral securing the Notes, those parties may have or may exercise rights and 

remedies with respect to the Collateral that could adversely affect the value of the security and the ability of the 

security trustee to realise or foreclose on the security. 

 
The Indenture also permits the granting of certain liens other than those in favour of the holders of the Notes 

on the Collateral. To the extent that holders of other secured indebtedness or third parties enjoy liens, including 

statutory liens, whether or not permitted by the Indenture or the security documents, such holders or third parties 

may have rights and remedies with respect to the Collateral that, if exercised, could reduce the proceeds available 

to satisfy our obligations under the Notes. Moreover, if we issue additional notes under the Indenture, holders of 

such additional notes would benefit from the same collateral as the holders of the Notes offered hereby, thereby 

diluting your ability to benefit from the liens on the Collateral. 

 

It may be difficult to realise the value of the Collateral securing the Notes. 

The Collateral securing the Notes is subject to any and all exceptions, defects, encumbrances, liens and other 

imperfections permitted under the Indenture and the Intercreditor Agreement and accepted by other creditors that 

have the benefit of first-priority security interests in the Collateral from time to time, whether on or after the date 

the Notes are first issued. The existence of any such exceptions, defects, encumbrances, liens and other 

imperfections could adversely affect the value of the Collateral securing the Notes as well as the ability of the 

Security Agent to realise or foreclose on such security. Furthermore, the first-priority security interests can be 

affected by a variety of factors, including, among others, the timely satisfaction of perfection requirements, 

statutory liens or recharacterisation under English law. 

 
The security interests of the Security Agent are subject to practical problems generally associated with the 

realisation of security interests over real or personal property such as the Collateral. For example, the Security 

Agent may need to obtain the consent of a third party to enforce a security interest. We cannot assure you that the 

Security Agent will be able to obtain any such consents or that such consents will be given when required. 

Accordingly, the Security Agent may not have the ability to foreclose upon security and the value of the security 

may significantly decrease. 

 
Certain of our material contracts terminate or may be terminated by the counterparties thereto upon the 

occurrence of certain insolvency events. If we, the holders of the Notes, the Trustee or any other party causes such 

an insolvency event, we would lose our rights under those contracts, which represent a material percentage of our 

expected turnover and a substantial portion of our property portfolio. As a consequence, the alternative methods 

available to the holders of the Notes for enforcing the security interests in the Collateral in certain of our material 

contracts may be limited. 

 

The rights of the holders of the Notes may be adversely affected by the failure to perfect security interests in 

the Collateral and the granting of the security interest in the Collateral may be subject to hardening periods for 

such security interests in accordance with law. 

Under applicable law, a security interest in certain tangible and intangible assets can only be properly 

perfected, and its priority retained, through certain actions undertaken by the secured party or the grantor of the 

security. 

 
The liens on the Collateral may not be perfected with respect to the Notes and the Guarantees if we or the 

Security Agent are not able to or do not take the actions necessary to perfect any such liens. Such failure may result 

in the invalidity of the relevant security interest in the Collateral securing the Notes and the Guarantees or adversely 

affect the priority of such security interest in favour of the Notes and the Guarantees against third parties, including 

a trustee in bankruptcy and other creditors who claim a security interest in the same Collateral. Neither the Trustee 

nor the Security Agent will have an obligation to monitor the acquisition of additional property or rights that 

constitute Collateral or take any action in relation to the perfection of any security interest therein. 

 
Additionally, the Indenture and the Security Documents entered into in connection with the Notes will not 

require us to take actions that might improve the perfection or priority of the liens of the Security Agent in the 

Collateral. To the extent that the security interests created by the Security Documents with respect to any Collateral 

are not perfected, the Security Agent’s rights will be equal to the rights of general unsecured creditors in the event 

of a liquidation, foreclosure, bankruptcy, reorganisation or similar proceeding. 
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The granting of security interests in connection with the issuance of the Notes and the entry into the New 

Senior Facilities Agreement may be subject to hardening periods for such security interests. The applicable 

hardening period for these new security interests will run as from the moment each new security interest has been 

granted, perfected or recreated, depending on the applicable laws. At each time, if the security interest granted, 

perfected or recreated were to be enforced before the end of the respective hardening period applicable in such 

jurisdiction, it may be declared void, it may be deemed ineffective towards the bankruptcy estate and/or it may not 

be possible to enforce it. In addition, the granting of a shared security interest to secure future indebtedness may 

restart or reopen hardening periods and the aforementioned limitations may apply. 

 
Transfer of the Notes is restricted, which may adversely affect their liquidity and value. 

The Notes and the Guarantees have not been, will not be, and are not required to be, registered under the 

Securities Act or the securities laws of any other jurisdiction, they may not be offered or sold in the United States 

except in offshore transactions in accordance with Regulation S or pursuant to another exemption from, or in a 

transaction not subject to, the registration requirements of the Securities Act and all other applicable laws. These 

restrictions may limit the ability of investors to resell the Notes. We have not agreed to or otherwise undertaken to 

register the Notes with the U.S. Securities and Exchange Commission (including by way of an exchange offer). It is 

the obligation of investors in the Notes to ensure that all offers and sales of the Notes within the United States and 

other countries comply with applicable securities laws. See “Notice to Investors”. 

 
The Notes will initially be held in Book-Entry form through Euroclear and Clearstream and therefore you must 

rely on the procedures of the relevant clearing systems to exercise any rights and remedies. 

Interests in the global notes representing the Notes trade in Book-Entry form only, and the Notes in definitive 

registered form, or definitive registered Notes, can be issued in exchange for Book-Entry interests only in very 

limited circumstances. Owners of Book-Entry interests are not considered owners or holders of the Notes. The 

common depositary, or its nominee, for Euroclear and Clearstream is the sole registered holder of the global notes 

representing the Notes. Payments of principal, interest and other amounts owing on or in respect of the global 

notes representing the Notes are made to the paying agent, which makes payments to Euroclear and Clearstream. 

Thereafter, these payments are credited to participants’ accounts that hold Book-Entry interests in the global notes 

representing the Notes and credited by such participants to indirect participants. After payment to the common 

depositary for Euroclear and Clearstream, the Issuer, as applicable, has no responsibility or liability for the payment 

of interest, principal or other amounts to the owners of Book-Entry interests. Accordingly, if you own a Book-Entry 

interest, they must rely on the procedures of Euroclear and Clearstream, and if you are not participants in Euroclear 

and Clearstream, you must rely on the procedures of the participant through which you own their interest, to 

exercise any rights and obligations of a holder of the Notes under the Indenture. 
 

Unlike the holders of the Notes themselves, owners of Book-Entry interests do not have the direct right to act 

upon the solicitations for consents of the Issuer, as applicable, requests for waivers or other actions from holders 

of the Notes. Instead, if you own a Book-Entry interest, you are permitted to act only to the extent you have 

received appropriate proxies to do so from Euroclear and Clearstream or, if applicable, a participant. The 

procedures implemented for the granting of such proxies may not be sufficient to enable such investor to vote on a 

timely basis. 
 

Similarly, upon the occurrence of an event of default under the Indenture, unless and until definitive registered 

Notes are issued in respect of all Book-Entry interests, if you own Book-Entry interests, they are restricted to acting 

through Euroclear and Clearstream. The procedures to be implemented through Euroclear and Clearstream may not 

be adequate to ensure the timely exercise of rights under the Notes. See “Book-Entry; Delivery and Form”. 

 
The Notes may not become, or remain, listed on the LuxSE, and there may not be an active trading market for 

the Notes, and the trading price of the Notes may be volatile, in which case your ability to sell the Notes will be 

limited. 

Although the Issuer will, in the indenture governing the Notes, agree to use its commercially reasonable efforts 

to have the Notes listed on the Official List of the LuxSE and admitted to trading on the Euro MTF Market, and to 

maintain a listing on that or another internationally recognised stock exchange or admission to trading on a 

multilateral trading facility operated by an EEA-regulated recognised stock exchange as long as the Notes are 

outstanding, the Issuer cannot assure you that the Notes will become, or remain listed. Although no assurance is 

made as to the liquidity of the Notes as a result of their listing on the Official List of the LuxSE and their admission 

to trading on the Euro MTF Market or another internationally recognised stock exchange or multilateral trading 

facility operated by an EEA-regulated recognised stock exchange, failure to be approved for listing or the delisting 

of the Notes from the Official List of the LuxSE or another stock exchange or failure to be admitted to trading or 
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removal from admission to trading on a multilateral trading facility operated by an EEA-regulated recognised stock 

exchange may have a material adverse effect on a holder’s ability to resell Notes in the secondary market. 

 
We cannot assure you that the Notes will become or will remain listed. In addition, we cannot assure you as to 

the liquidity of any market for the Notes, your ability to sell them or the price at which you may be able to sell them. 

 
Future trading prices of the Notes depend on many factors, including, among other things, prevailing interest 

rates, the market for similar securities, general economic conditions and our own financial condition, performance 

and prospects. The liquidity of a trading market for the Notes may be adversely affected by a general decline in the 

market for similar securities. Historically, the market for non-investment grade securities, such as the Notes, has 

been subject to disruptions that have caused substantial price volatility. We cannot assure you that if a market for 

the Notes were to develop, such a market would not be subject to similar disruptions, which may have a negative 

effect on you, as a holder of Notes, regardless of our prospects and financial performance. In addition, SSA, which 

is the holder of 14.98% of the shares in the Issuer, which is beneficially owned by Simon Arora, Bobby Arora and 

Robin Arora (Simon Arora being the Chief Executive Officer of the Issuer and Bobby Arora and Robin Arora each 

being a person discharging managerial responsibility in relation to the Issuer’s Group) is (subject to, inter alia, 

receipt of the sponsor confirmation required by Financial Conduct Authority’s Listing Rules as a requirement of 

smaller related party transactions under Listing Rule 11.1.10R) to purchase from the Initial  Purchasers 

£100 million principal amount of the Notes in the Offering, which could impact the liquidity and the trading of the 

Notes. As a result, we cannot assure you that an active trading market for the Notes will develop or, if one does 

develop, that it will be maintained. If there is no active trading market, you may not be able to resell your Notes at a 

fair value, if at all. 

 

Payments of interest on the Notes may be subject to UK withholding tax unless an exemption is available. 

There is a risk that interest on the Notes may be regarded as having a UK source and, as such, payments of 

interest on the Notes may be subject to UK withholding tax, unless an exemption is available under UK domestic 

law or an applicable double tax treaty. In view of the fact that the Notes will be officially listed on the Official List of 

the LuxSE and admitted to trading on the Euro MTF Market, which is a “recognised stock exchange” for the 

purposes of UK domestic law, under current law the quoted Eurobond exemption should apply so that, even if the 

Notes are regarded as having a UK source, interest payments on the Notes may be made without deduction or 

withholding for or on account of UK tax. In the event that the Notes are no longer determined to be listed on a 

“recognised stock exchange” or admitted to trading on a multilateral trading facility operated by an EEA-regulated 

recognised stock exchange for the purposes of UK domestic law, other exemptions may be available. If any 

withholding or deduction on account of UK tax is required to be made (see “Certain Tax Considerations—Certain 

United Kingdom Tax Considerations—Payments on the Notes—withholding tax”), the Issuer or the Guarantors (as 

the case may be) will generally be obliged, except in certain circumstances (see “Description of the Notes— 

Additional Amounts”), to pay such additional amounts so as to result in the receipt by the holders of the Notes of 

such amounts as would have been received by them if no such withholding or deduction had been required. 

 
There can be no assurance that the quoted Eurobond exemption will continue to apply to payments of interest 

on the Notes, or that individual holders will be entitled to additional amounts under the Description of the Notes in 

the event that any UK withholding tax becomes applicable to payments of interest on the Notes. 
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USE OF PROCEEDS 

 
We expect to receive total gross proceeds of approximately £400 million from the issuance of the Notes. We 

expect to use the proceeds of the offering of the Notes and the New Term Loan A: (i) to repay all amounts 

outstanding under the Existing Facilities and the Bridge Facility; (ii) to redeem and repay in full the Existing Notes, 

including accrued and unpaid interest thereon and applicable redemption premium; (iii) to pay fees and expenses 

incurred in connection with the offering of the Notes; and (iv) for general coporate purposes. 

 
The expected estimated sources and uses of the funds necessary to consummate the Transactions, including 

the proceeds of the offering of the Notes, are shown in the table below. Actual amounts will vary from estimated 

amounts depending on several factors, including actual fees and expenses, the actual amount of indebtedness and 

the actual Issue Date and the actual repayment and redemption dates. 
 

Sources (£ millions)  Uses  (£ millions) 

Notes offered hereby 400  Refinance Existing Notes(1)  257 
New Term Loan A 300  Refinance Existing Term Loan A(2)  301 

   Refinance other existing indebtedness(3)  83 

   Transaction fees and expenses(4)  3 

   Cash to balance sheet  56 

Total Sources 700  Total Uses  700 
 

 

(1) Represents the amounts required to redeem all of the Existing Notes, which includes principal of 

£250,000,000 and aggregate accrued unpaid interest and redemption premium of £7,246,771. The amounts of 

interest and redemption premium are calculated assuming redemption of the Existing Notes on July 14, 2020. 

(2) Represents the amounts required to repay the Existing Term Loan A in full, which includes accrued and unpaid 

interest to the repayment date. We expect to repay all amounts outstanding under the Existing Term Loan A 

with proceeds of the New Term Loan A. 

(3) Represents the amounts required to repay the Bridge Facility, which includes the accrued and unpaid interest 

to the repayment date. 

(4) Represents estimated fees and expenses incurred in connection with the offering of the Notes, including fees 

related to the Initial Purchasers’ fees and other transaction costs and professional fees. 
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CAPITALISATION 

 
The following table sets forth the consolidated cash and cash equivalents, capitalisation and certain other 

statements of financial position information of the Issuer and its subsidiaries (i) as of March 28, 2020 on an actual 

basis and (ii) on an as adjusted basis after giving effect to the Transactions as described in “Use of Proceeds”. 

 
You should read this table together with our Audited Financial Statements, incorporated by reference in this 

Offering Circular, and related notes thereto. The information below is illustrative only and does not purport to be 

indicative of our actual capitalisation following the Transactions. 
 

As of March 28, 2020 

Actual As Adjusted 

(£ millions) 

Cash and cash equivalents(1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  158 214 
Existing Facilities(2)(3) 

 

Existing Revolving Facility . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   — — 
Existing Term Loan A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   300 — 

Existing Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   250 — 

New Facilities(3)   
New Term Loan A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   — 300 

New Revolving Facility(4)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   — — 

Notes offered hereby . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   — 400 

Other debt(5) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   106 23 

Total  gross  debt  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   656 723 

Total net debt(6) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   498 510 

Total equity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   867 867 

Total capitalisation(7) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   1,365 1,377 
 

(1) Represents £428 million cash and cash equivalents, net of £120 million drawn under the Existing Revolving 

Facility as at March 28, 2020, and pro forma for the payment of £150 million special dividend in April 2020. 

(2) Represents the aggregate principal amount outstanding under our Existing Facilities as of March 28, 2020. We 

will repay our Existing Facilities and the Existing Notes using the proceeds of the offering of the Notes and the 

New Term Loan A. 

(3) The Notes, the Existing Facilities the Existing Notes and the New Facilities have been reflected at their 

aggregate principal amount, excluding unamortised debt issue costs. 

(4) We expect to have £155 million of undrawn availability under the New Revolving Facility, after adjusting for 

guaranteed lines backed by our New Revolving Facility. See “Description of Certain Financing Arrangements— 

New Senior Facilities Agreement—Structure”. 

(5) Represents primarily the Bridge Facility. The Babou facilities, the Heron facilities and certain overdraft facilities 

will remain outstanding. 

(6) Total net debt reflects total gross debt less cash and cash equivalents. 

(7) Total capitalisation reflects total net debt plus total equity. 
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DESCRIPTION  OF  CERTAIN  FINANCING ARRANGEMENTS 

 
The following contains a summary of the expected material provisions of the New Senior Facilities Agreement 

and the Intercreditor Agreement. It does not purport to be complete and is subject to, and is qualified in its entirety 

by reference to, the underlying documents. The terms of the New Senior Facilities Agreement and Intercreditor 

Agreement may differ from the terms described below. For further information regarding our existing indebtedness, 

see “Use of Proceeds” and “Capitalisation”. 

 

New Senior Facilities  Agreement 

B&M European Value Retail Holdco 4 Ltd (as borrower and guarantor (the “Borrower”)), the Issuer (as parent 

(for the purpose of this section, the “Parent” and guarantor) and the other Guarantors (as guarantors) will enter 

into the New Senior Facilities Agreement with certain lenders on or before the Issue Date. Funding under the New 

Senior Facilities Agreement is subject to a number of conditions precedent. 

 
The description set forth below is a summary of the principal terms and conditions of the New Senior Facilities 

Agreement, and is qualified in its entirety by reference to the New Senior Facilities Agreement and the other 

documents entered into in connection therewith. 

 
BNP Paribas (“BNPP”) and HSBC Bank plc (“HSBC”) are the global coordinators and bookrunners, Bank of 

America Merrill Lynch International Designated Activity Company is the agent and Deutsche Bank AG, London 

Branch is the security agent under the New Senior Facilities Agreement. 

 

Structure 

The New Senior Facilities Agreement provides for senior facilities of up to £450 million consisting of (a) a term 

loan “A” facility (the “Term Loan A Facility”) of £300 million and (b) a revolving credit facility (the “Revolving 

Credit Facility”) of £155 million, to be made available by way of cash advances, bank guarantees, letters of credit 

and ancillary facilities. 

 
The proceeds of the Term Loan A Facility are to be used (a) to refinance certain existing financial indebtedness 

of the Group, including under the Existing Senior Facilities Agreement, (b) for general corporate and working capital 

purposes of the Group and (c) to pay fees, costs and expenses incurred in connection with the New Senior Facilities 

Agreement, the Notes, the refinancing of the Existing Senior Facilities Agreement and any transaction in relation to 

the foregoing. The proceeds of the Revolving Credit Facility are to be used for the general corporate and working 

capital purposes of the Group. We do not expect the Revolving Credit Facility will be drawn in connection with the 

Offering. 

 
The New Senior Facilities Agreement provides for uncommitted incremental facilities (each an “Incremental 

Facility” and, together with the Term Loan A Facility and the Revolving Credit Facility, the “Facilities”) that may 

become committed in accordance with the terms of the New Senior Facilities Agreement in an amount which, when 

aggregated with any outstanding Incremental Facility and any other outstanding indebtedness of the Group incurred 

under the secured leverage ratio basket described in the definition of “Permitted Security” in the New Senior 

Facilities Agreement, shall not exceed the greater of (A) £200 million and 60% of EBITDA and (B) the amount 

which, on a pro forma basis after giving effect to the implementation and full drawdown of such Incremental Facility 

and to the consummation of any acquisition financed thereby would not result in the Secured Leverage Ratio (as 

defined in the New Senior Facilities Agreement) being greater than 3.25:1. 

 
The Term Loan A Facility and the Revolving Credit Facility are finally repayable on the date falling four years 

and nine months after the date in which the New Senior Facilities Agreement is signed. 

 

Interest Rate and Fees 

Advances under the Term Loan A Facility and the Revolving Credit Facility bear interest at rates per annum 

equal to LIBOR or, in relation to any loan in euro, EURIBOR plus an initial applicable margin of (i) 1.75% per annum 

for the Revolving Credit Facility and (ii) 2.00% per annum for the Term Loan A Facility. The margin is subject to 

adjustment (up or down as appropriate) in accordance with the margin adjustment mechanisms for the Term Loan 

A Facility and the Revolving Credit Facility based on the Leverage Ratio (as such term is defined in the New Senior 

Facilities Agreement) and will range from 1.75% to 3.50% per annum. 
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In addition to paying interest on loans outstanding under the New Senior Facilities Agreement, the Borrower is 

also required to pay a commitment fee at a rate of a percentage per annum equal to 35% of the margin applicable 

to the Revolving Credit Facility on the undrawn and uncancelled revolving commitments from the Issue Date until 

the end of the availability period of the Revolving Credit Facility. This fee is payable on the last day of each 

successive period of three months which ends during the relevant availability period, on the last day of the relevant 

availability period and on the cancelled amount of the relevant lender’s commitments at the time the cancellation is 

effective. We are also required to pay a utilisation fee when the Revolving Credit Facility is drawn. A utilisation fee of 

0.10% per annum will be payable if the Revolving Facility Loan (as defined in the New Senior Facilities Agreement) 

is drawn up to the amount of 33% of the total £155 million Revolving Credit Facility Commitments (the “RCF 

Commitments”), increasing to a fee of 0.25% per annum if the Revolving Facility Loan is drawn by an amount 

which is greater than 33% and equal to or less than 66% of the RCF Commitments and increasing to a fee of 0.50% 

per annum if the Revolving Facility Loan is drawn in an amount more than 66% of the RCF Commitments. In 

addition, customary fees including fees, facility fees and issuance/administrative fees on letters of credit and bank 

guarantees, fees in connection with ancillary facilities, arrangement fees as well as agency and security agency 

fees. We may also be required to pay a fee in respect of any Incremental Facility which becomes committed in 

accordance with the terms of the New Senior Facilities Agreement. 

 

Guarantees and Security 

The obligations under the New Senior Facilities Agreement will be guaranteed by the Guarantors and the 

Parent. 

 
In addition, the New Senior Facilities Agreement requires that, subject to the Agreed Security Principles (as 

defined in “Description of the Notes—Certain Definitions”), each member of the Group (other than (i) members of 

the Group organised in France; and (ii) Heron Food Group Limited, Heron Foods Limited, Cooltrader Limited and 

Heron Properties (Hull) Limited, together the “Excluded Subsidiaries”) that is or becomes a “Material Company” 

(which definition includes, among other things, any member of the Group that has earnings before interest, tax, 

depreciation and amortisation representing 5% or more of EBITDA (as defined in the New Senior Facilities 

Agreement) of the Group becomes a guarantor under the New Senior Facilities Agreement. 

 
The New Senior Facilities Agreement further requires that, subject to the Agreed Security Principles, on the 

Issue Date and as at the date that annual financial statements for each financial year are delivered, the aggregate of 

earnings before interest, tax, depreciation and amortization of the Guarantors (calculated on an unconsolidated 

basis and excluding intra-group items, investments in subsidiaries of any member of the Group) represents not 

less than 80% of EBITDA of the Group (the “Guarantor Threshold Test”) (the Excluded Subsidiaries are excluded 

from the numerator and denominator of the Guarantor Threshold Test). 

 
The obligations under the New Senior Facilities Agreement on the Issue Date will be secured on a first-ranking 

basis by the same Collateral as the Collateral securing the Notes on the Issue Date. 

 

Prepayment 

The liabilities under the New Senior Facilities Agreement must be prepaid upon the occurrence of certain 

events. 

 
For example, the New Senior Facilities Agreement permits each lender to require the mandatory prepayment of 

all amounts due to that lender under the New Senior Facilities Agreement upon a change of control or the sale of all 

or substantially all of the business and/or assets of the Group. 

 
Indebtedness under the New Senior Facilities Agreement may be voluntarily prepaid by the borrowers in whole 

or in part (if in part, in a minimum amount of £2.5 million), upon giving at least three business days’ prior notice to 

the agent. Such payments may be subject to break funding costs if any such prepayment is not made on the last 

day of the relevant interest period. 

 

Covenants 

The New Senior Facilities Agreement contains customary restrictive covenants, subject to certain agreed 

exceptions, including covenants restricting the ability of certain members of the Group to (without limitation): 

• make certain acquisitions; 
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• incur indebtedness; 

• enter into certain secured foreign exchange or commodity hedging transactions in excess of a certain 

threshold; 

• create security; 

• dispose of assets; 

• merge with other companies; 

• make certain loans and give certain guarantees; 

• enter into certain transactions with affiliates; 

• make a substantial change to the general nature of the business of the Group; 

• change centre of main interests; and 

• undertake certain activities that would result in a breach of anti-corruption laws or sanctions. 
 

The New Senior Facilities Agreement also requires compliance with certain affirmative covenants, including 

covenants relating to: 

• maintenance of relevant authorisations; 

• maintenance of insurance; 

• environmental compliance; 

• conduct of business; 

• preservation of assets and security; 

• payment of taxes; 

• accession of guarantors; 

• compliance with laws; 

• compliance with “People with Significant Control” regime; 

• compliance with pension scheme funding requirements; and 

• provision of financial and other information to the lenders. 
 

The New Senior Facilities Agreement will require compliance with a financial covenant consisting of a 

maximum Leverage Ratio calculated as the ratio of Total Financial Indebtedness to EBITDA (each as defined in the 

New Senior Facilities Agreement) of 4.50:1 for each relevant period. The ratio is based on the definitions in the New 

Senior Facilities Agreement, which may differ from similar definitions in the Indenture and the equivalent definitions 

described in this Offering Circular. 
 

The Parent is permitted to prevent or cure breaches of the Leverage Ratio covenant by adding such “cure” 

amounts (generally, amounts received by the Parent in cash pursuant to any new equity or permitted subordinated 

debt) to cash for the purposes of calculating Total Financial Indebtedness and recalculating the financial covenant 

on that basis. There is a requirement to apply at least 50% of any cure amount in voluntary prepayment of the 

Facilities and an amount not exceeding 50% of such cure amount may be retained by the Group. No more than four 

different cure amounts may be taken into account over the life of the Facilities and, unless the full amount of the 

equity cure is used in prepayment of the Facilities, no more than one cure amount in each two consecutive twelve 

months period are permitted. The cure amount may, at the Parent’s option, exceed the minimum amount required 

to meet the financial covenant. 

 
Events of Default 

The New Senior Facilities Agreement also sets out certain events of default, including non-payment of 

principal, interest or fees; breach of financial covenant (subject to cure rights); breach of covenants; 

misrepresentations; insolvency or insolvency proceedings; repudiation of the financing documents; illegality with 

respect to performance of material obligations under the financing documents; cross default to other indebtedness 

of the members of the Group in excess of £30 million; breach of the Intercreditor Agreement; execution or distress 

in respect of assets in excess of £30 million; audit qualification; any Material Company ceasing to carry on business 

or any obligor ceasing to be a subsidiary of the Parent, other than as permitted under the New Senior Facilities 

Agreement; material adverse change, expropriation, ownership of obligors and certain litigation. 



 

Intercreditor Agreement 

In connection with entering into the New Senior Facilities Agreement and the Indenture, on or prior to the 

Issue Date, the Issuer and the Guarantors will enter into the Intercreditor Agreement to govern the relationships 

and relative priorities among (amongst others): (i) the lenders under the New Senior Facilities Agreement (the 

“Senior Lenders”) and the other finance parties under the New Senior Facilities Agreement (the “Senior Finance 

Parties”); (ii) any persons that are initially party or that accede to the Intercreditor Agreement as counterparties to 

certain hedging agreements that are permitted to share in the Transaction Security (as defined below) in 

accordance with the terms of the Intercreditor Agreement (collectively, the “Hedging Agreements” and any persons 

that are initially party or that accede to the Intercreditor Agreement as counterparties to the Hedging Agreements 

are referred to in such capacity as the “Hedge Counterparties”); (iii) the Trustee (on behalf of the Noteholders the 

“Senior Secured Noteholders” and, together with the Trustee, “the Senior Secured Notes Creditors”); (iv) certain 

intra-group creditors and debtors; and (v) the Subordinated Creditors (as defined below). 

 
Each member of the Group that incurs any liability or provides any guarantee under the New Senior Facilities 

Agreement, the Intercreditor Agreement, the Indenture on any other Debt Document (as defined below) are each 

referred to in this description as a “Debtor” and are referred to collectively as the “Debtors”. 

 
The Intercreditor Agreement sets out: 

• the relative ranking of certain indebtedness of the Debtors; 

• the relative ranking of certain security granted by the Debtors; 

• when payments can be made in respect of certain indebtedness of the Debtors; 

• when enforcement actions can be taken in respect of that indebtedness; 

• provisions in respect of the enforcement process (if undertaken); 

• the terms pursuant to which that indebtedness will be subordinated upon the occurrence of certain 

insolvency events; 

• turnover provisions; and 

• when security and guarantees will be released to permit a sale of any assets subject to transaction 

security (the “Transaction Security” and the parties which receive the benefit of such security and 

guarantees being together the “Secured Parties”). 

 
The Intercreditor Agreement contains provisions relating to future indebtedness (the “Additional Senior 

Secured Liabilities”) that may be incurred (either through a credit facility (an “Additional Senior Facilities 

Agreement” and the lenders thereunder being the “Additional Senior Lenders”) or the issue of notes (“Additional 

Senior Secured Notes” and the noteholders thereunder being the “Additional Senior Secured Noteholders”) by 

any member of the Group that is not subordinated in right of payment to the liabilities of the Debtors with respect 

to the Notes (the “Senior Secured Notes Liabilities”), the Senior Facilities Agreement (the “Senior Lender 

Liabilities”), the Hedging Agreements (the “Hedging Liabilities”) and any then existing Additional Senior Secured 

Liabilities (the Additional Senior Secured Liabilities, the Senior Secured Notes Liabilities, the Senior Lender 

Liabilities and the Hedging Liabilities being together, the “Senior Secured Liabilities”, the documents required to 

implement such Senior Secured Liabilities being the “Senior Secured Finance Documents” and the creditors of 

such Senior Secured Liabilities (together with their respective creditor representatives being the “Senior Secured 

Creditors”) and that is permitted under the terms of the Senior Secured Finance Documents to be incurred and to 

share in the Transaction Security with the ranking applicable to it as provided for in the Intercreditor Agreement. 

 
By accepting a Note, holders of the Notes shall be deemed to have agreed to, and accepted the terms and 

conditions of, the Intercreditor Agreement and to have authorised and directed the Trustee to enter into it on their 

behalf. 

 
The following description is a summary of certain provisions of the Intercreditor Agreement. It does not 

restate the Intercreditor Agreement in its entirety, nor does is summarize all provisions in the Intercreditor 

Agreement. As such, it may not contain all of the information that is important to you. We urge you to read the 

Intercreditor Agreement because it, and not the discussion that follows, defines certain of the rights and obligations 

of the holders of the Notes and the Trustee. The Intercreditor Agreement also includes certain limitations on our 

ability to refinance or issue additional notes, refinance our senior indebtedness or amend the documents governing 

our indebtedness. It also prescribes the terms of certain of our intercompany indebtedness. 

 
39 
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Any summary of a term in the discussion that follows does not restate the definition given to such term in the 

Intercreditor Agreement and, as such, does not (and is not intended to) summarize the full scope of the particular 

definition. The summary of a term may not contain all of the information that is important to you. We urge you to 

refer to the relevant definitions in the Intercreditor Agreement. Where a term is used that has not been summarized 

or otherwise defined in this Offering Circular, it has the meaning it is given in the Intercreditor Agreement. 

 

Ranking and Priority 

The Intercreditor Agreement provides, subject to the provisions in respect of permitted payments described 

below, that (i) the Senior Lender Liabilities, (ii) the Hedging Liabilities, (iii) the Senior Secured Notes Liabilities, 

(iv) the Additional Senior Secured Liabilities, (v) certain intercompany liabilities owed by members of the Group to 

certain other members of the Group (the “Intra-Group Liabilities”) and (vi) the liabilities owed by certain members 

of the Group to any person acceding to the Intercreditor Agreement as an “Investor” (the “Subordinated 

Liabilities”, together with the Intra-Group Liabilities and the Senior Secured Liabilities, the “Liabilities” and the 

documents required to implement such Liabilities being the “Debt Documents” and the creditors of such Liabilities 

being the “Creditors”) will rank in right and priority of payment in the following order: 

• first, the Senior Lender Liabilities, the Secured Hedging Liabilities, the Senior Secured Notes Liabilities 

and the Additional Senior Secured Liabilities, pari passu and without any preference amongst them; and 

• second, the Intra-Group Liabilities and Subordinated Liabilities, pari passu and without any preference 

amongst them. 

 
The Intercreditor Agreement does not purport to rank the Intra-Group Liabilities and the Subordinated 

Liabilities as between themselves. 

 
The Intercreditor Agreement provides that the Transaction Security shall rank and secure the Senior Lender 

Liabilities, the Hedging Liabilities, the Senior Secured Notes Liabilities and the Additional Senior Secured Liabilities 

(in each case, only to the extent that such Transaction Security is expressed to secure those Liabilities), pari passu 

and without any preference between them. 

 
The Intercreditor Agreement provides that all proceeds from enforcement of the Transaction Security, 

proceeds from a distressed disposal and certain other proceeds recovered by the Security Agent will be applied as 

provided below under “—Application of Proceeds”. 

 

Permitted Payments 

Permitted Payments: Senior Secured Liabilities 

Prior to an acceleration event under the Senior Secured Documents (other than Hedging Agreements) (an 

“Acceleration Event”), the Intercreditor Agreement will permit payments to be made by the Debtors under the 

Senior Secured Liabilities (other than the Hedging Liabilities) provided that such payments are permitted under the 

applicable document governing such Liability. 

 
The Debtors may not make payments in respect of the Senior Secured Liabilities after an Acceleration Event 

unless such payments are made to the Security Agent for distribution in accordance with the enforcement proceeds 

waterfall described below under “—Application of Proceeds.” 

 

Permitted Payments: Hedging Liabilities 

The Intercreditor Agreement restricts payments to Hedge Counterparties except certain specified permitted 

payments. 

 

Permitted Payments: Intra-Group Liabilities 

The Intercreditor Agreement prohibits payments of the Intra-Group Liabilities if at the time of payment an 

Acceleration Event has occurred unless: (i) the Majority Senior Lenders (as defined below) and the creditor 

representatives for the other Senior Secured Liabilities (other than the Hedging Liabilities) consent to those 

payments being made; (ii) the Instructing Group (as defined below) consents to those payments being made; or 

(ii) those payments are made to facilitate payment of Senior Secured Liabilities. 
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“Majority Senior Lenders” means those Senior Lenders and Additional Senior Lenders, if any, whose Senior 

Lender Credit Participations (as defined in the Intercreditor Agreement) at that time aggregate more than 66 2/3% 

of the total Senior Lender Credit Participations at that time (subject to certain disenfranchisement and other 

exceptions under the underlying Debt Document). 

 
Permitted Payments: Subordinated Liabilities 

Subject to certain exceptions, the Intercreditor Agreement permits payments in respect of the Subordinated 

Liabilities only if the payment is: (a) expressly permitted by the New Senior Facilities Agreement and any Additional 

Senior Facilities Agreement; and (ii) not prohibited by the other Senior Secured Finance Documents. 

 
Enforcement of Transaction Security 

Enforcement Instructions 

“Majority Senior Secured Creditors” means those Senior Secured Creditors whose Senior Secured Credit 

Participations (as defined in the Intercreditor Agreement) at that time aggregate more than 50% of the total Senior 

Secured Credit Participations at that time. 

“Instructing Group” means the Relevant Creditor Representative (not including any Hedge Counterparty acting 

as creditor representative for itself), to the extent required under the terms of the Senior Secured Finance 

Documents acting upon instructions of the Senior Secured Creditors that it represents. For the purposes of the 

foregoing, the “Relevant Creditor Representative” means the creditor representative or creditor representatives 

which represent the Majority Senior Secured Creditors. 

The Security Agent may refrain from enforcing the Transaction Security unless otherwise instructed by the 

Instructing Group. 

Subject to the Transaction Security having become enforceable in accordance with its terms, the Instructing 

Group may give or refrain from giving instructions to the Security Agent to enforce or refrain from enforcing the 

Transaction Security as it sees fit. 

 
Manner of Enforcement Instructions 

If the Transaction Security is being enforced pursuant to the provisions described in “—Enforcement 

Instructions” above, the Security Agent shall enforce the Transaction Security in such manner (including, without 

limitation, the selection of any administrator (or any analogous officer in any jurisdiction) of any Debtor to be 

appointed by the Security Agent) as the Instructing Group shall instruct or, in the absence of any such instructions, 

as the Security Agent considers in its discretion to be appropriate. 

 
Turnover 

Subject to certain exclusions, if any creditor under the Debt Documents receives or recovers any payment in 

relation to any of the Liabilities (except a payment permitted under the Intercreditor Agreement or in accordance 

with“—Application of Proceeds” below) or the proceeds of any enforcement of any Transaction Security except in 

accordance with “—Application of Proceeds” below, that person must: 

• in relation to amounts not received or recovered by way of set-off, hold that amount on trust for the 

Security Agent and promptly pay an amount equal to that amount to the Security Agent for application in 

accordance with the terms of the Intercreditor Agreement; and 

• in relation to receipts and recoveries received or recovered by way of set-off, promptly pay an amount 

equal to that recovery to the Security Agent for application in accordance with the terms of the 

Intercreditor Agreement. 

 
Application of Proceeds 

“Secured Hedging Liabilities” means the Hedging Liabilities owed under or in connection with the secured 

hedging transactions. 

The Intercreditor Agreement provides that, subject to certain exceptions, all amounts from time to time 

received or recovered by the Security Agent pursuant to the terms of any Debt Document, under the parallel debt 

provisions in the Intercreditor Agreement and/or in connection with the realisation or enforcement of all or any part 

of the Transaction Security will be applied in the following order of priority: 

1) in discharging any sums owing to the Security Agent, any receiver or any delegate (other than pursuant 

to the parallel debt provisions in the Intercreditor Agreement) on a pro rata and pari passu basis; 
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2) in discharging any sums owing to the creditor representatives (other than any Hedge Counterparty) (in 

respect of unpaid fees, costs, expenses owing to the creditor representatives for the Senior Secured 

Creditors pursuant to the relevant Debt Documents) on a pro rata and pari passu basis (in accordance 

with the relevant Debt Documents); 

3) in discharging all costs and expenses incurred by any creditor representative or Senior Secured Creditor 

in connection with any realisation or enforcement of the Transaction Security taken in accordance with 

the terms of the Intercreditor Agreement or any action taken at the request of the Security Agent after the 

occurrence of an insolvency event in accordance with the terms of the Intercreditor Agreement; 

4) in payment or distribution to: 

a) the agent under the New Senior Facilities Agreement on its own behalf and on behalf of the other 

creditors under the New Senior Facilities Agreement (including any arranger thereunder and the 

Senior Lenders, together the “Senior Facility Creditors”); 

b) each creditor representative of the Senior Secured Noteholders on its own behalf and on behalf of 

such Senior Secured Noteholders; 

c) each creditor representative of the Additional Senior Secured Creditors on its own behalf and on 

behalf of such Additional Senior Secured Creditors; and 

d) the Hedge Counterparties, 

for application towards the discharge of: 

i) the Liabilities owed by the Debtors to the Senior Facility Creditors; 

ii) the Senior Secured Notes Liabilities; 

iii) the Additional Senior Secured Liabilities; and 

iv) the Secured Hedging Liabilities (on a pro rata basis between the Secured Hedging Liabilities of 

each Hedge Counterparty), 

on a pro rata basis and ranking pari passu between paragraphs (i), (ii), (iii) and (iv) above and in each 

case in accordance with the relevant Debt Documents; 

5) if none of the Debtors is under any further actual or contingent liability under any Senior Secured Finance 

Document, in payment or distribution to any person to whom the Security Agent is obliged to pay or 

distribute in priority to any Debtor; and 

6) the balance, if any, in payment or distribution to the relevant Debtor. 
 

Release of the Guarantees and the Security 

Non-distressed Disposal 

In circumstances where a disposal of an asset of a member of the Group or an asset which is subject to the 

Transaction Security to a person outside the Group is not a distressed disposal and is permitted under the Senior 

Secured Finance Documents, the Intercreditor Agreement provides that the Security Agent will and is authorised: 

i. to release the Transaction Security or any other claim over that asset; and 

ii. if the relevant asset consists of shares in the capital of a member of the Group, to release the Transaction 

Security or any other claim (relating to a Debt Document) over that member of the Group’s assets and/or 

shares and/or assets of any of its subsidiaries. 

 

Distressed Disposal 

Subject to certain exceptions set out in the Intercreditor Agreement, where a distressed disposal of an asset of 

a member of the Group is being effected, the Intercreditor Agreement provides that the Security Agent is 

authorised: 

i. to release the Transaction Security, or any other claim over that asset; 

ii. if the asset which is disposed of consists of all the shares in the capital of a Debtor, to release (a) that 

Debtor and any subsidiary of that Debtor from all or any part of its liabilities as borrower of the Liabilities 

(the Borrowing Liabilities), its liabilities as a guarantor of the Liabilities (the Guarantee Liabilities) or other 
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liabilities it may have to the Senior Secured Creditors, an arranger under the New Senior Facilities 

Agreement or any Additional Senior Facilities Agreement, a creditor under the Subordinated Liabilities (an 

Investor), a lender of Intra-Group Liabilities (an Intra-Group Lender) or a Debtor (together, the Other 

Liabilities); (b) any Transaction Security granted by that Debtor or any subsidiary of that Debtor over any 

of its assets; and (c) any other claim of an Investor, an Intra-Group Lender, or another Debtor over that 

Debtor’s assets or over the assets of any subsidiary of that Debtor; 

iii. if the asset which is disposed of consists of all the shares in the capital of any holding company of a Debtor, 

to release (a) that holding company and any subsidiary of that holding company from all or any part of its 

Borrowing Liabilities, its Guarantee Liabilities and Other Liabilities; (b) any Transaction Security granted by 

any subsidiary of that holding company over any of its assets; and (c) any other claim of an Investor, an 

Intra-Group Lender or another Debtor over the assets of any subsidiary of that holding company; 

iv. if the asset which is disposed of consists of shares in the capital of a Debtor or a holding company of a 

Debtor, and the Security Agent decides to dispose of all or any part of the Liabilities (other than Liabilities 

to any agent or arranger under the New Senior Facilities Agreement or any Additional Senior Facilities 

Agreement) or intra-group receivables owed by that Debtor or the holding company of that Debtor or any 

subsidiary of that Debtor or holding company on the basis that the transferee of those Liabilities or intra- 

group receivables will not be treated as a Senior Secured Creditor or a secured party for the purposes of 

the Intercreditor Agreement, to enter into any agreement to dispose of all or part of those Liabilities or 

intra-group receivables on behalf of the relevant creditors and Debtors and the transferee shall not be 

treated as Senior Secured Creditor or secured party; 

v. if the asset which is disposed of consists of shares in the capital of a Debtor or a holding company of a 

Debtor, and the Security Agent decides to dispose of all or any part of the Liabilities (other than Liabilities 

to any agent or arranger under the New Senior Facilities Agreement or any Additional Senior Facilities 

Agreement) or intra-group receivables owed by that Debtor or the holding company of that Debtor or any 

subsidiary of that Debtor or holding company on the basis that the transferee of those Liabilities or intra- 

group receivables will be treated as a Senior Secured Creditor or a secured party for the purposes of the 

Intercreditor Agreement, to enter into any agreement to dispose of all and not part only of the Liabilities 

owed to the Senior Secured Creditors (other than to an agent or arranger) and all or part of any other 

Liabilities (other than liabilities owed to a creditor representative, Security Agent or arranger) or intra- 

group receivables of that Debtor on behalf of the relevant creditors and Debtors; and 

vi. if the asset which is disposed of consists of shares in the capital of a Debtor or any holding company of a 

Debtor, to transfer Intra-Group Liabilities or intra-group receivables owed by that Debtor or holding 

company of a Debtor to another Debtor. 

 
Amendment 

Subject to certain exceptions, the Intercreditor Agreement may be amended with the written consent of only 

(i) each creditor representative (other than Hedge Counterparties) in accordance with, and to the extent such 

consent is required under, the relevant Debt Documents; (ii) the Security Agent and (iii) the Parent, unless it is an 

amendment or waiver that has the effect of changing or which relates to: (a) any amendment to the redistribution 

provisions, application of proceeds or amendment provisions set out in the Intercreditor Agreement; (b) any 

amendment to the definitions of “Instructing Group”, “Majority Senior Lender” or “Majority Senior Secured 

Creditors”; (c) certain provisions relating to the giving of instructions to the Security Agent or the exercise of 

discretion by the Security Agent; or (d) any amendment to the order of priority or subordination under the 

Intercreditor Agreement, which shall not be made without the consent of: 

i. the creditor representatives (other than the Hedge Counterparties); 

ii. the Senior Lenders and the lenders under any Additional Senior Facilities Agreement; 

iii. each Hedge Counterparty (to the extent that the amendment or waiver would adversely affect the Hedge 

Counterparty); 

iv. each other Senior Secured Creditor (in relation to Senior Secured Noteholders and/or any Additional 

Senior Secured Noteholders, only to the extent such noteholder consent to such amendment or waiver is 

required by the applicable indenture and in the requisite percentage required under the applicable 

indenture) under a series of Senior Secured Liabilities (to the extent that the amendment or waiver could 

adversely affect those Senior Secured Creditors under such series of Senior Secured Liabilities); 

v. the Security Agent; and 

vi. the Parent. 
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provided that an amendment or waiver that has the effect of changing or which relates to: (a) the redistribution 

provisions or application of proceeds and, (b) certain provisions relating to the giving of instructions to the Security 

Agent or the exercise of discretion by the Security Agent and any amendment to the definitions of “Instructing 

Group”, “Majority Senior Lender” or “Majority Senior Secured Creditors” shall only require the consent of the 

Parent and those Senior Secured Creditors (in relation to Senior Secured Noteholders and/or any Additional Senior 

Secured Noteholders, only to the extent such noteholder consent to such amendment or waiver is required by the 

applicable indenture and in the requisite percentage required under the applicable indenture) which will be 

prejudiced by the proposed amendment or waiver. 

 
Subject to certain exceptions and unless the provisions of any Debt Document expressly provide otherwise, 

the Security Agent may, if authorised by the Instructing Group and if the Parent consents, amend the terms of, 

waive any of the requirements of or grant consents under, any of the Transaction Security which shall be binding 

on each party to the Intercreditor Agreement. 

 

Governing Law 

The Intercreditor Agreement is governed by and construed in accordance with English law. 
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DESCRIPTION OF THE NOTES 
 

General 

B&M European Value Retail S.A., a Luxembourg public limited liability company (société anonyme) 

incorporated under the laws of Luxembourg with registered address as at the date hereof at 9 Allée Scheffer, 

L-2520 Luxembourg and registered with the Luxembourg Trade and Companies Register (Registre de Commerce et 

des Sociétés, Luxembourg) under number B187275 (the “Issuer”), will issue £400,000,000 aggregate principal 

amount of 3.625% Senior Secured Notes due 2025 (the “Notes”) under an indenture (the “Indenture”), to be dated 

as of the Issue Date, between, among others, the Issuer, the Initial Guarantors (as defined below), Deutsche 

Trustee Company Limited, as Trustee, and Deutsche Bank AG, London Branch, as Security Agent, in a private 

transaction that is not subject to the registration requirements of the U.S. Securities Act of 1933, as amended (the 

“Securities Act”). Unless the context requires otherwise, references in this “Description of Notes’’ to the Notes 

include the Notes and any “Additional Notes” (as defined below) that are issued under the Indenture. The terms of 

the Notes include those set forth in the Indenture. The Indenture will not be qualified under the U.S. Trust Indenture 

Act of 1939, as amended. 

 
The Indenture contains provisions that define your rights and govern the obligations of the Issuer and the 

Guarantors under the Notes. The Notes will be initially guaranteed on a senior secured basis by B&M European 

Value Retail 1 S.à r.l., B&M European Value Retail Holdco 1 Ltd, B&M European Value Retail Holdco 2 Ltd, B&M 

European Value Retail Holdco 3 Ltd, B&M European Value Retail Holdco 4 Ltd, B&M European Value Retail 2 S.à 

r.l., EV Retail Limited and B & M Retail Limited. The terms of the Notes include those set out in the Indenture. 

Certain terms used in this description are defined below under the caption “—Certain Definitions”. 

 
For the purposes of this description, references to “Issuer,” “we,” “our,” and “us” refer only to B&M European 

Value Retail S.A. and any successor in interest thereto, and not to any of its subsidiaries. Unless the context 

otherwise requires, in this description, references to the “Notes” include any Additional Notes (as defined below). 

 
The following is a description of the material terms of the Indenture and the Notes and refers to the Security 

Documents and the Intercreditor Agreement. It does not purport to be complete and is subject to, and is qualified in 

its entirety by reference to, all the provisions of the Indenture, the Notes, the Security Documents and the 

Intercreditor Agreement, including the definitions of certain terms therein. The Issuer urges you to read the 

Indenture, the Notes, the Security Documents and the Intercreditor Agreement as they, and not this description, 

govern your rights as holders of the Notes. Copies of the Indenture, the forms of Note, the Security Documents and 

the Intercreditor Agreement will be made available as set forth under the section entitled “Listing and General 

Information.” 

 

Overview of the Notes and the Note Guarantees 

The Notes 

The Notes: 

• will be senior secured obligations of the Issuer; 

• will be secured by the Collateral as set forth below under the caption “—Security” on a first-priority basis 

along with obligations under the Senior Facilities Agreement, certain Hedging Obligations and certain 

other future indebtedness; 

• will rank pari passu in right of payment with any existing and future Indebtedness of the Issuer that is not 

subordinated in right of payment to the Notes; 

• will rank senior in right of payment to any existing and any future Indebtedness of the Issuer that is 

subordinated in right of payment to the Notes; 

• will be effectively senior in right of payment to any existing or future unsecured obligations of the Issuer, 

to the extent of the value of the Collateral that is available to satisfy the obligations under the Notes; 

• will be guaranteed on a senior basis by the Guarantors, which guarantees may be subject to the 

guarantee limitations described herein; and 

• will be structurally subordinated to any existing and future Indebtedness of the Issuer’s Subsidiaries that 

are not Guarantors. 
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The Note Guarantees 

The Notes will initially be guaranteed by the Guarantors. The Note Guarantee of each Guarantor: 

• will be a senior secured obligation of such Guarantor, secured by the Collateral as set forth below under 

the caption “—Security” on a first-priority basis along with obligations under the Senior Facilities 

Agreement, certain Hedging Obligations and certain other future indebtedness; 

• will rank pari passu in right of payment with any existing and future Indebtedness of that Guarantor that 

is not subordinated in right of payment to the Note Guarantee of that Guarantor; 

• will rank senior in right of payment with any existing and any future Indebtedness of such Guarantor that 

is subordinated in right of payment to such Note Guarantee; 

• will be effectively senior in right of payment to any existing or future unsecured obligations of such 

Guarantor, to the extent of the value of the Collateral that is available to satisfy the obligations under such 

Note Guarantee; and 

• will be structurally subordinated to any existing and future Indebtedness of such Guarantor’s Subsidiaries 

that are not Guarantors. 

 
The obligations of a Guarantor under its Note Guarantee will be limited as necessary to prevent the relevant 

Note Guarantee from constituting a fraudulent conveyance under applicable law, or otherwise to reflect limitations 

under applicable law. See “Risk Factors—Risks Related to Our Financial Profile and the Notes—Each Guarantee 

and security interest will be subject to certain limitations on enforcement and may be limited by applicable law or 

subject to certain defenses that may limit its validity and enforceability”. 

 
The Issuer is a holding company and conducts all of its operations through its Subsidiaries. Claims of 

creditors of the non-guarantor Subsidiaries, including trade creditors and creditors holding indebtedness or 

guarantees issued by such non-guarantor Subsidiaries, and claims of preferred stockholders of such non-guarantor 

Subsidiaries, generally will have priority with respect to the assets and earnings of such non-guarantor Subsidiaries 

over the claims of the Issuer’s creditors, including holders of the Notes. Accordingly, the Notes and the 

Note Guarantees will be effectively subordinated to creditors (including trade creditors) and preferred stockholders, 

if any, of such non-guarantor Subsidiaries. See “Risk Factors—Risks Related to Our Financial Profile and the 

Notes—The Notes will be structurally subordinated to the liabilities of Non-Guarantor Subsidiaries”. 

 
As of the Issue Date, all of the Issuer’s Subsidiaries will be “Restricted Subsidiaries” for purposes of the 

Indenture. However, subject to compliance with the terms of the Indenture, the Issuer will be permitted to designate 

certain of its Subsidiaries as “Unrestricted Subsidiaries.” The restrictive covenants in the Indenture do not apply to 

Unrestricted Subsidiaries. The Issuer’s Unrestricted Subsidiaries, if any, will not guarantee the Notes. 

 

Listing of the Notes 

Application has been made to list the Notes on the Official List of the Luxembourg Stock Exchange and to 

admit the Notes to trading on the Euro MTF Market. There can be no assurance that the application to list the Notes 

on the Official List of the Luxembourg Stock Exchange and to admit the Notes to trading on the Euro MTF Market 

will be approved and settlement of the Notes is not conditioned on obtaining this listing. 

 

Principal, Maturity and Interest 

On the Issue Date, the Issuer will issue the Notes in an aggregate principal amount of £400 million. The Notes 

will mature on July 15, 2025. The Notes will be issued in fully registered form, without coupons, in minimum 

denominations of £100,000 and any integral multiple of £1,000 in excess thereof. 

 
Interest on the Notes will accrue at the rate of 3.625% per annum. Interest on the Notes will accrue from the 

date of original issue, or, if interest has already been paid or provided for, from the most recent date to which 

interest has been paid or provided for. Interest will be payable semi-annually in arrears on January 15 and July 15 

of each year, commencing January 15, 2021, to holders of record on the Business Day immediately preceding the 

interest payment date. Interest will be paid on the basis of a 360-day year consisting of twelve 30-day months. The 

Notes will be redeemable at par value upon the maturity date of the Notes. 

 
The Issuer may issue an unlimited aggregate principal amount of additional Notes in one or more series from 

time to time (the “Additional Notes”), subject to limitations set forth under the caption “—Certain Covenants— 

Limitation on Indebtedness”. Such Additional Notes will have identical terms and conditions to the Notes offered 



 

hereby, except with respect to the issue date, issue price, the first interest payment date and the first date from 

which interest will accrue. Any Additional Notes will be part of the same class as the Notes currently being offered 

and will be treated as Notes for all purposes of the Indenture. Holders of Additional Notes will vote on all matters as 

a single class with holders of Notes issued on the Issue Date, including, without limitation, waivers, amendments, 

redemptions and offers to purchase. 

 

Methods of Receiving Payments on the Notes 

Principal of, and premium, if any, and interest on, the Notes will be payable, and the Notes may be exchanged 

or transferred at the office or agency of the Paying Agent except that, at the option of the Issuer, payment of 

interest may be made by check mailed to the address of the registered holders of the Notes as such address 

appears in the Note Register. The Notes may be presented for registration of transfer and exchange at the offices of 

the Registrar. 

 
The Issuer will maintain one or more paying agents (each, a “Paying Agent”) for the Notes. The initial Paying 

Agent will be Deutsche Bank AG, London Branch, in London. 

 
The Issuer will maintain one or more registrars (each, a “Registrar”) for so long as the Notes are listed on the 

Official List of the Luxembourg Stock Exchange and admitted to trading on the Euro MTF Market. The Registrars 

will maintain a register reflecting ownership of Notes (as defined herein) outstanding from time to time (the 

“Register”). The initial Registrar will be Deutsche Bank Luxembourg, S.A., in Luxembourg. The Issuer will also 

maintain one or more transfer agents (each, a “Transfer Agent”). The Transfer Agents will facilitate transfer of 

Notes on behalf of the Issuer. The initial Transfer Agent will be Deutsche Bank Luxembourg, S.A., in Luxembourg. 

 
The Issuer or any of its Subsidiaries may act as Paying Agent (other than with respect to Global Notes) or 

Registrar in respect of the Notes. The Issuer may change the Paying Agent, the Registrars or the Transfer Agents 

without prior notice to the holders of Notes. For so long as the Notes are listed on the Official List of the 

Luxembourg Stock Exchange and admitted to trading on the Euro MTF Market, the Issuer will publish a notice of 

any change of Paying Agent, Registrar or Transfer Agent on the official website of the Luxembourg Stock Exchange 

(www.bourse.lu) (the information contained on that website is not part of this Offering Circular). 

 

Optional Redemption 

The Notes will be redeemable, at the Issuer’s option, at any time prior to maturity at varying redemption prices 

in accordance with the applicable provisions set forth below (the date of such redemption being the “Redemption 

Date”). 

 
At any time on and after July 15, 2022 the Notes will be redeemable at the Issuer’s option, in whole or in part 

and from time to time, at the applicable redemption price set forth below. The Notes will be so redeemable at the 

following redemption prices (expressed as a percentage of principal amount on the Redemption Date), plus accrued 

and unpaid interest, if any, to but excluding the relevant Redemption Date (subject to the right of holders of record 

on the relevant record date to receive interest due on the relevant interest payment date), if redeemed during the 

12-month period commencing on July 15 of the years set forth below: 
 

Redemption period Price 

2022    . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   101.813% 
2023    . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   100.906% 

2024 and thereafter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   100.000% 
 

At any time prior to July 15, 2022 the Notes will be redeemable at the Issuer’s option, in whole or in part and 

from time to time, at a redemption price equal to 100% of the principal amount thereof plus the Applicable 

Premium as of, and accrued and unpaid interest, if any, to but excluding, the applicable Redemption Date (subject 

to the rights of holders of record on the relevant record date to receive interest due on the relevant interest payment 

date). 

 
At any time prior to July 15, 2022 the Issuer will be entitled at its option on one or more occasions to redeem 

Notes in an aggregate principal amount not to exceed 40% of the original aggregate principal amount of the Notes 

(including the principal amount of any Additional Notes) with funds in an equal aggregate amount (the “Redemption 

Amount”) not exceeding the aggregate net cash proceeds of one or more Equity Offerings, at a redemption price 

(expressed  as  a  percentage  of  principal  amount  thereof)  of  103.625%,  plus  accrued  and unpaid 
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interest, if any, to but excluding the Redemption Date (subject to the right of holders of record on the relevant 

record date to receive interest due on the relevant interest payment date); provided, however, that if Notes are 

redeemed pursuant to this paragraph, an aggregate principal amount of Notes equal to at least 60% of the original 

aggregate principal amount of Notes (calculated giving effect to any issuance of Additional Notes) remains 

outstanding immediately after the occurrence of each such redemption of Notes. Any amount payable in any such 

redemption may be funded from any source. Any notice of any such redemption may be given prior to completion 

of the related Equity Offering but in no event may be given more than 180 days after the date of the completion of 

the related Equity Offering. 

 
Notwithstanding the foregoing, in connection with any tender for the Notes, if Holders of not less than 90% in 

the aggregate principal amount of the outstanding Notes validly tender and do not validly withdraw such Notes in 

such tender offer and the Issuer, or any other Person making such tender offer in lieu of the Issuer, purchases all of 

the Notes validly tendered and not validly withdrawn by such Holders, the Issuer will have the right, upon notice 

given not more than 30 days following such purchase pursuant to such tender offer, to redeem all of the Notes that 

remain outstanding following such purchase at a price in cash equal to the price offered to each Holder in such 

tender offer, plus, to the extent not included in the tender offer payment, accrued and unpaid interest, if any, to but 

excluding the Redemption Date (subject to the right of Holders of record on the relevant record date to receive 

interest due on the relevant interest payment date). 

 
Any redemption of Notes may be made upon notice in accordance with the provisions set forth under the 

caption “Notices”, not less than 10 nor more than 60 days prior to the Redemption Date, except that a redemption 

notice may be delivered more than 60 days prior to the Redemption Date if such notice is issued in connection with 

legal or covenant defeasance of the Issuer’s obligations or a satisfaction and discharge of the Indenture, or if the 

Redemption Date is delayed as provided for in the following paragraph. 

 
Any redemption of Notes (including in connection with an Equity Offering) or notice thereof may, at the 

Issuer’s discretion, be subject to the satisfaction (or waiver by the Issuer in its sole discretion) of one or more 

conditions precedent, which may include consummation of any related Equity Offering or the occurrence of  a 

Change of Control. If such redemption or notice is subject to satisfaction of one or more conditions precedent, such 

notice may state that, in the Issuer’s discretion, the Redemption Date may be delayed until such time as any or all 

such conditions shall be satisfied (or waived by the Issuer in its sole discretion), or such redemption may not occur 

and such notice may be rescinded in the event that any or all such conditions shall not have been (or, in the 

Issuer’s sole determination, may not be) satisfied (or waived by the Issuer in its sole discretion) by the Redemption 

Date, or by the Redemption Date so delayed. 

 
If the Issuer effects an optional redemption of Notes, it will, if and for so long as the Notes are listed on the 

Official List of the Luxembourg Stock Exchange and admitted to trading on the Euro MTF Market and to the extent 

required by the Luxembourg Stock Exchange, inform the Luxembourg Stock Exchange of such optional redemption 

and confirm the aggregate principal amount of the Notes that will remain outstanding immediately after such 

redemption. 

 
If the optional redemption date is on or after an interest record date and on or before the related interest 

payment date, the accrued and unpaid interest will be paid to the Person in whose name the Note is registered at 

the close of business on such record date, and no additional interest will be payable to holders whose Notes will be 

subject to redemption by the Issuer. 

 
The Issuer may provide in any notice of redemption that payment of the redemption price and performance of 

the Issuer’s obligations with respect to such redemption may be performed by another Person. 

 

Selection and Notice 

For so long as any Notes are listed on the Official List of the Luxembourg Stock Exchange and admitted to 

trading on the Euro MTF Market and to the extent required by the rules and regulations of the Luxembourg Stock 

Exchange, the Issuer shall publish notice of any redemption on the official website of the Luxembourg Stock 

Exchange (www.bourse.lu) (the information contained on that website is not part of this Offering Circular). 

 
In the case of any partial redemption, selection of the Notes for redemption will be made by the Paying Agent 

or the Registrar in accordance with the applicable procedures of Euroclear or Clearstream, as applicable, or, in the 

case of Notes in definitive form, on a pro rata basis unless otherwise required by law or applicable stock exchange 

or depositary requirements. 
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No Note of £100,000 in aggregate principal amount or less shall be redeemed in part. 

 
If any Note is to be redeemed in part only, the notice of redemption relating to such Note will state the portion 

of the principal amount thereof to be redeemed. A new Note in principal amount equal to the unredeemed portion 

thereof will be issued in the name of the holder thereof upon cancellation of the original Note. None of the Trustee, 

Registrar, Transfer Agent nor the Paying Agent will be liable for any reason for selections made by the Paying Agent 

or Registrar pursuant to this Section. On and after the redemption date, interest will cease to accrue on Notes or 

portions thereof called for redemption so long as the Issuer has deposited with, or procured deposit with, the 

Paying Agent funds sufficient to pay the principal of, plus accrued and unpaid interest, if any on the Notes to be 

redeemed. 

 

Mandatory Redemption; Offers to Purchase; Open Market Purchases 

The Issuer is not required to make any mandatory redemption or sinking fund payments with respect to the 

Notes. However, under certain circumstances, the Issuer may be required to offer to purchase Notes as described 

under the captions “—Change of Control” and “—Certain Covenants—Limitation on Sales of Assets and Subsidiary 

Stock”. The Issuer may at any time and from time to time purchase Notes in the open market or otherwise. 

 

Additional Amounts 

All payments required to be made by, or on behalf of, the Issuer or any Guarantor (including any successor 

entity) (each a “Payor”), will be made without withholding or deduction for or on account of any Taxes imposed or 

levied by or on behalf of the government of Luxembourg or the United Kingdom or any political subdivision thereof 

or any authority or agency therein or thereof having power to tax, by or on behalf of any authority or agency having 

power to tax within any other jurisdiction in which the Issuer or the applicable Guarantor is organised or otherwise 

resident for tax purposes or any jurisdiction from or through which payment is made by such Payor (each a 

“Relevant Taxing Jurisdiction”), unless such withholding or deduction is required by law or regulation. 

 
If a Payor is so required to withhold or deduct any amount for or on account of Taxes imposed or levied by or 

on behalf of a Relevant Taxing Jurisdiction from any payment made under or with respect to the Notes or a 

Note Guarantee, as applicable, the Issuer or the applicable Guarantor will be required to pay such additional 

amounts (“Additional Amounts”) as may be necessary so that the net amount received by any Holder (including 

Additional Amounts) after such withholding or deduction will not be less than the amount the Holder would have 

received if such Taxes had not been withheld or deducted; provided, however, that the foregoing obligation to pay 

Additional Amounts does not apply to: 

(1) any Taxes that would not have been so imposed or levied but for the existence of any present or former 

connection between the relevant Holder (or between a fiduciary, beneficial owner, settlor, beneficiary, 

member or shareholder of, or possessor of power over the relevant Holder, if the relevant Holder is an 

estate, nominee, trust, partnership, company or corporation) and the Relevant Taxing Jurisdiction, 

including, without limitation, such Holder or person being or having been a domiciliary, national or 

resident thereof, or being or having been present or engaged in a trade or business therein or having had 

a permanent establishment therein (other than the holding by such Holder of any Note or such Holder’s 

receipt of payments under, or exercise or enforcement of its rights in respect of, such Note or Note 

Guarantee); 

(2) any estate, inheritance, gift, sales, excise, transfer, personal property or similar Tax; 

(3) any Taxes which are payable other than by withholding or deduction from payments under (or with 

respect to) the Notes or any Note Guarantee; 

(4) any Taxes that are imposed or levied by reason of the failure of the Holder or the beneficial owner of any 

Note to comply with any written request by the Payor made to such Holder at least 60 days before any 

such withholding or deduction would be payable (A) to provide information or documentation concerning 

the nationality, residence or identity of such Holder or beneficial owner or (B) to make any declaration or 

similar claim or satisfy any certification, information or reporting requirement, which in the case of (A) or 

(B), is required or imposed by a statute, treaty, regulation or administrative practice of a Relevant Taxing 

Jurisdiction as a precondition to exemption from, or reduction in the rate of withholding or deduction of, 

all or part of any Taxes, but, in each case, only if and to the extent that such Holder or beneficial owner is 

legally entitled to provide such information or documentation or to make such declaration or claim or to 

satisfy such requirement (without giving effect, for the avoidance of doubt, to any separate contractual 

limitation on any such disclosure, declaration, claim or satisfaction of requirement); 
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(5) any Taxes imposed on a Note presented for payment more than 30 days after the date on which such 

payment on such Note became due and payable or the date on which payment thereof is duly provided 

for, whichever is later (except to the extent that the Holder would have been entitled to Additional 

Amounts had the Note been presented on the last day of the 30-day period); 

(6) any Taxes imposed on any payment of principal of (or premium, if any, on) or interest on a Note to any 

Holder who is a fiduciary or partnership or any Person (other than a Payor) other than the sole beneficial 

owner of such payment, to the extent that a beneficiary or settlor with respect to such fiduciary, a 

member of such a partnership or the beneficial owner of such payment would not have been entitled to 

the Additional Amounts had such beneficiary, settlor, member or beneficial owner been the sole beneficial 

owner of such Note; 

(7) any Taxes imposed on a Note presented for payment by or on behalf of a Holder who would have been 

able to avoid such withholding or deduction by presenting the relevant Note to, or otherwise selecting, 

another Paying Agent in a member state of the European Union; 

(8) any withholding or deduction pursuant to or in connection with Sections 1471 through 1474 of the Code, 

any current or future regulations or official interpretations thereof, any agreements (including any 

intergovernmental agreements) thereunder or any law, regulation, or official interpretation implementing 

any of the foregoing; 

(9) any withholding or deduction that is required to be made pursuant to the Luxembourg law of 

23 December 2005, as amended; or 

(10) any Taxes imposed or levied by reason of any combination of clauses (1) through (9) above. 
 

The Payor will make any withholding or deduction required by law in respect of Taxes, and remit the full 

amount deducted or withheld to the Relevant Taxing Jurisdiction in accordance with applicable law. The Payor or 

any Guarantor will use reasonable efforts to provide the Paying Agent and Trustee with official receipts or other 

documentation evidencing the payment of the Taxes with respect to which Additional Amounts are paid. 
 

If the Issuer or any Guarantor will be obligated to pay Additional Amounts under or with respect to any 

payment made on the Notes or any Note Guarantee, prior to the date of such payment, such Payor will deliver to 

the Paying Agent and Trustee an Officer’s Certificate stating the fact that Additional Amounts will be payable and the 

amount so payable and such other information reasonably necessary to enable the Paying Agent to pay Additional 

Amounts to Holders on the relevant payment date. The Trustee and the Paying Agent shall be entitled to rely solely 

on such Officer’s Certificate without further inquiry, as conclusive proof that such payments are necessary. 

Whenever in the Indenture, the Notes or in this “Description of Notes” there is mentioned, in any context: 

(1) the payment of principal; 

(2) redemption prices or purchase prices in connection with a redemption or a purchase of Notes, as 

applicable; 

(3) the payment of interest; or 

(4) any other amount payable on or with respect to any of the Notes or any Note Guarantee, 
 

such reference will be deemed to include payment of Additional Amounts as described under this caption 

“—Additional Amounts”, to the extent that, in such context, Additional Amounts are, were or would be payable in 

respect thereof. 
 

The Issuer will pay any present or future stamp, excise, issue, registration, or similar court or documentary 

Taxes (referred to in this paragraph as “stamp taxes”) that arise in any Relevant Taxing Jurisdiction from the 

execution, delivery, enforcement or registration of the Notes, the Indenture, the Note Guarantees, the Security 

Documents or any other document or instrument in relation thereto, and the Issuer and each Guarantor will 

indemnify the Holders for any such stamp taxes paid by such Holders. For the avoidance of doubt, this section shall 

not apply to (i) any stamp duty, registration or other similar Taxes payable in respect of any document pursuant to 

which any rights and/or obligations under the Notes, the Indenture, the Note Guarantees, the Security Documents 

or any other document or instrument are assigned, novated, sub-participated or transferred by a Holders or (ii) any 

stamp duty, registration or other similar Taxes payable in respect of any registration or filing of Notes, the 

Indenture, the Note Guarantees, the Security Documents or any other document or instrument where such 

registration or filing is not required to maintain, preserve or enforce the rights of a Holder under this Agreement. 
 

The obligations described under this caption “—Additional Amounts,” will survive any termination, defeasance 

or discharge of the Indenture or any Note Guarantee, and will apply mutatis mutandis to any jurisdiction in which 
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any successor Person to the Payor is incorporated, organised or resident for tax purposes or any political 

subdivision or taxing authority or agency thereof or therein. 

 

Optional Redemption for Changes in Withholding Taxes 

The Issuer is entitled to redeem Notes, at its option, at any time in whole but not in part, upon not less than 10 

nor more than 60 days’ notice to the Holders (which notice will be given in accordance with the procedures 

described under “—Notices”), at a redemption price equal to 100% of the outstanding principal amount thereof, 

plus accrued and unpaid interest, if any, to but excluding the date of redemption (subject to the right of Holders of 

record on the relevant record date to receive interest due on the relevant interest payment date), in the event the 

Issuer or any Guarantor has become or would become obligated to pay, on the next date on which any amount 

would be payable with respect to the Notes, any Additional Amounts, in each case, as a result of: 

(1) a change in or an amendment to the laws (including any regulations, protocols or rulings promulgated 

thereunder) of any Relevant Taxing Jurisdiction affecting taxation; or 

(2) any change in or amendment to any official position regarding the application, administration or 

interpretation of such laws (including any regulations, protocols or rulings promulgated thereunder and 

including the decision of any court, governmental agency or tribunal), 

 
which change or amendment is announced, enacted or becomes effective, on or after the date of this Offering 

Circular (or, if the Relevant Taxing Jurisdiction has changed since the date of this Offering Circular either (i) as a 

result of an addition of a Guarantor, or (ii) an existing Guarantor redomiciling or becoming tax-resident (other than 

as a result of a change in law after the date of this Offering Circular), the date on which the then current Relevant 

Taxing Jurisdiction became the applicable Relevant Taxing Jurisdiction under the Indenture) and the Issuer and the 

Payor cannot avoid such obligation by taking reasonable measures available to them. 

 
The Issuer will not give any such notice of redemption earlier than 90 days prior to the earliest date on which 

the Issuer or a Guarantor would be obligated to make such payment or withholding if a payment in respect of the 

Notes were then due, and at the time such notice is given, the obligation to pay Additional Amounts must remain in, 

or remain likely to come into, effect. Before publishing or mailing notice of the redemption of Notes, the Issuer will 

deliver to the Trustee an Officer’s Certificate to the effect that the Issuer cannot avoid its obligation to pay Additional 

Amounts by taking reasonable measures available to it and that it is entitled to effect such redemption and setting 

forth a statement of facts showing that the conditions precedent to its right so to redeem have been satisfied. The 

Issuer or such Guarantor will also deliver to the Trustee an opinion of independent legal counsel of recognised 

standing to the effect that the Issuer or such Guarantor would be obliged to pay Additional Amounts as a result of a 

change or amendment described above. The Trustee will accept such Officer’s Certificate and opinion as  sufficient 

evidence of the satisfaction of the conditions precedent describe above, without further inquiry, in which event it 

will be conclusive and binding on the Holders. The foregoing provisions will apply mutatis mutandis to the laws and 

official positions of any jurisdiction in which any successor to the Issuer or such Guarantor permitted under the 

caption “—Certain Covenants—Merger and Consolidation” is incorporated, organised or otherwise resident for tax 

purposes or any political subdivision or taxing authority or agency thereof or therein. 

 

The Note Guarantees 

General 

The obligations of the Issuer pursuant to the Notes, including any payment obligation resulting from a Change 

of Control (as defined below), will be guaranteed, fully and unconditionally, jointly and severally, on the Issue Date, 

on a senior secured basis, by B&M European Value Retail 1 S.à r.l., B&M European Value Retail Holdco 1 Ltd, B&M 

European Value Retail Holdco 2 Ltd, B&M European Value Retail Holdco 3 Ltd, B&M European Value Retail Holdco 

4 Ltd, B&M European Value Retail 2 S.à r.l., EV Retail Limited and B & M Retail Limited (each a “Guarantor”). 

 
Not all of the Subsidiaries of the Issuer will guarantee the Notes. In the event of a bankruptcy, liquidation or 

reorganisation of any of these non-guarantor Subsidiaries, the non-guarantor Subsidiaries will pay the holders of 

their debt and their trade creditors before they will be able to distribute any of their assets to the Issuer. 

 
As of March 28, 2020, the Guarantors and the Issuer represented 84.0% of the total assets and accounted for 

89.6% of the total liabilities of the Group on a consolidated basis. For the financial year ending on March 28, 2020, 

the Guarantors and the Issuer were responsible for 93.0% of the Group’s Consolidated EBITDA on the same 

consolidated basis. As of March 28, 2020, the Non-Guarantor Subsidiaries represented 16.0% of the total assets 
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and accounted for 10.4% of the total liabilities of the Group on a consolidated basis. For the financial year ending 

on March 28, 2020, the Non-Guarantor Subsidiaries were responsible for 7.0% of the Group’s Consolidated EBITDA 

on the same consolidated basis. 

 
The Indenture will provide that the Issuer, each Guarantor, the Security Agent and the Trustee will be 

authorised (without any further consent of the holders of the Notes) to enter into the Intercreditor Agreement to 

give effect to the provisions described under the section entitled “Description of Certain Financing  Arrangements— 

Intercreditor Agreement.” 

The Indenture will also provide that each holder of the Notes, by accepting its Note, will be deemed to have: 

(a) appointed and authorised the Trustee and the Security Agent to give effect to the provisions in the 

Intercreditor Agreement; 

(b) agreed to be bound by the provisions of the Intercreditor Agreement; and 

(c) irrevocably appointed the Trustee and the Security Agent to act on its behalf to enter into and comply 

with the provisions of the Intercreditor Agreement. 

 
The Agreed Security Principles apply to the granting of guarantees and security in favour of obligations under 

the Senior Facilities Agreement and the Notes. The Agreed Security Principles include restrictions on the granting of 

guarantees where, among other things, such grant would be restricted by general statutory or other legal 

limitations or requirements, financial assistance, corporate benefit, fraudulent preference, “thin capitalisation”  rules, 

retention of title claims and similar matters. 

 
Each Note Guarantee will be limited to the maximum amount that would not render the Guarantor’s obligations 

subject to the Agreed Security Principles to cease to comply with corporate benefit, financial assistance and other 

laws. By virtue of this limitation, a Guarantor’s obligation under its Note Guarantee could be significantly less than 

amounts payable with respect to the Notes, or a Guarantor may have effectively no obligation under its Note 

Guarantee. See “Risk Factors—Risks Related to Our Financial Profile and the Notes—Each Guarantee and security 

interest will be subject to certain limitations on enforcement and may be limited by applicable law or subject to 

certain defences that may limit its validity and enforceability” and “Risk Factors—Risks Related to our Financial 

Profile and the Notes—Enforcing your rights as a holder of the Notes or under the Guarantees or the Collateral 

across multiple jurisdictions may prove difficult”. 

 

Releases of the Note Guarantees 

The Note Guarantee of a Guarantor will automatically terminate and be discharged and of no further force and 

effect: 

• upon a sale or other disposition (including by way of consolidation or merger) of ownership interests in 

such Guarantor (whether by direct sale or sale of a holding company) such that such Guarantor does not 

remain a Restricted Subsidiary or the sale or disposition of all or substantially all the assets of such 

Guarantor (in each case, other than to the Issuer or a Restricted Subsidiary) in accordance with the terms 

of the Indenture (including, but not limited to, the covenants described under the caption “—Certain 

Covenants—Limitation on Sales of Assets and Subsidiary Stock”); 

• upon the designation in accordance with the Indenture of such Guarantor as an Unrestricted Subsidiary; 

• upon legal defeasance, covenant defeasance or (subject to customary contingent reinstatement 

provisions) satisfaction and discharge of the Notes, as provided below under the captions 

“—Defeasance” and “—Satisfaction and Discharge”; 

• in accordance with certain enforcement actions taken by the creditors under certain of our secured 

Indebtedness in accordance with the Intercreditor Agreement or any Additional Intercreditor Agreement; 

• as described under the caption “—Amendments and Waivers”; 

• as a result of a transaction permitted by the caption “—Merger and Consolidation”; or 

• at any time such Guarantor is released from such other guarantee that gave rise to the requirement to 

guarantee the Notes, so long as no other Indebtedness is at that time guaranteed by the relevant 

Guarantor that would give rise to a requirement to guarantee payment of the Notes as described under 

the caption “—Certain Covenants—Future Guarantors” below (it being understood that a release subject 

to contingent reinstatement is still a release). 
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Upon written request from the Issuer or the applicable Guarantor, the Trustee and the Security Agent shall 

each take all necessary actions, including the granting of releases or waivers under the Intercreditor Agreement or 

any Additional Intercreditor Agreement, to effectuate any release of a Note Guarantee in accordance with these 

provisions, subject to customary protections and indemnifications. Each of the releases set forth above shall be 

effected by the Trustee and the Security Agent without the consent of the holders of the Notes. 

 
Security 

General 

The Notes will (subject to the Agreed Security Principles) be secured by the Collateral which initially (and by 

no later than 5 Business Days after the Issue Date) will consist of: 

• pledges over all of the issued share capital of the Initial Guarantors incorporated in Luxembourg (the 

“Luxembourg Share Pledges”); 

• fixed and floating charges over substantially all of the Initial Guarantors’ and the Issuer’s property and 

assets in England pursuant to an English law debenture (the “English Law Debenture”); and 

• pledges over certain bank accounts of the Issuer and the Initial Guarantors incorporated in Luxembourg 

(the “Luxembourg Bank Account Pledges”). 
 

Any other additional security interests that may in the future be created to secure obligations under the Notes 

and the Indenture would also constitute Collateral. 
 

The Collateral will also secure the liabilities under the Senior Facilities Agreement and may secure certain 

Hedging Obligations, and certain other future indebtedness (including any Additional Notes). Pursuant to the  terms 

of the Intercreditor Agreement, any proceeds received upon any enforcement over any Collateral, will be applied pro 

rata in payment of all liabilities in respect of obligations under the Senior Facilities Agreement, such Hedging 

Obligations (if any), the Indenture and the Notes and any other Indebtedness of the Issuer or its Restricted 

Subsidiaries permitted to be incurred and secured by the Collateral on a pari passu basis pursuant to the Indenture 

and the Intercreditor Agreement. No appraisals of the Collateral have been made in connection with this offering of 

the Notes. By its nature, some or all of the Collateral will be illiquid and may have no readily ascertainable market 

value. Accordingly, the Collateral may not be able to be sold in a short period of time, or at all. See “Risk Factors— 

Risks Related to Our Financial Profile and the Notes”. 

 
Security Documents 

The English Law Debenture, Luxembourg Bank Account Pledges and Luxembourg Share Pledges will (subject 

to the Agreed Security Principles) secure the payment and performance when due of the obligations of the Issuer 

and the Guarantors under the Indenture and the Notes, the Senior Facilities Agreement and certain other future 

indebtedness as provided for in the Security Documents. 
 

So long as no enforcement has occurred and is continuing, and subject to certain terms and conditions, each 

pledgor will be entitled to receive all cash dividends, interest and other payments made upon or with respect to the 

shares pledged by it and, so long as no enforcement has occurred, each pledgor will be entitled to exercise any 

voting and other consensual rights pertaining to the shares pledged by it in a manner which does not adversely 

affect the validity or enforceability of the security or cause an Event of Default to occur. Subject to the Intercreditor 

Agreement,  however: 

• upon the occurrence of an enforcement event, all rights of the relevant pledgor to receive dividends and 

other payments made upon or with respect to the pledged shares will cease and such dividends and 

other payments will be paid to an account for the benefit of the Security Agent; and 

• upon the occurrence of an enforcement event, the Security Agent will also be entitled to exercise all 

rights, actions and privileges granted by law to a secured creditor. 
 

The Indenture will provide that the Security Documents may be enforced upon an acceleration of amounts due 

under the Notes following an Event of Default. 
 

The Security Agent will enter into the Security Documents in its own name for the benefit of the Trustee and 

the holders of the Notes. Neither the Trustee nor the holders of the Notes may, individually or collectively, take any 

direct action to enforce any rights in their favour under the Security Documents. The holders of the Notes may only 

take action through the Security Agent. 
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In the event that the Issuer or its Subsidiaries enter into insolvency, bankruptcy or similar proceedings, the 

Security Interests (as defined below) created under the Security Documents or the rights and obligations set out in 

the Intercreditor Agreement could be subject to potential challenges. If any challenge to the validity of the Security 

Interests created under the Security Documents or the terms of the Intercreditor Agreement were to be successful, 

the Trustee and the holders of the Notes may not be able to recover any amounts under the Security Documents. 

See “Risk Factors—Risks Related to Our Financial Profile and the Notes.” 

 
Subject to certain conditions, including compliance with the covenant described under the caption “—Certain 

Covenants—Impairment of Security Interest,” the Issuer and the Guarantors are permitted to pledge the Collateral 

in connection with future incurrences of Indebtedness, including any Additional Notes, or Indebtedness of  its 

Restricted Subsidiaries, in each case permitted under the Indenture and on terms consistent with the relative 

priority of such Indebtedness. 

 

Priority 

The relative priority with regard to the security interests in the Collateral that are created by the Security 

Documents (the “Security Interests” and each, a “Security Interest”) as between (a) the lenders under the Senior 

Facilities Agreement, (b) the Security Agent, the Trustee and the Holders of the Notes under the Indenture, (c) the 

counterparties under certain Hedging Obligations and (d) the creditors of certain other Indebtedness permitted to 

be secured by the Collateral, respectively, will be established by the terms of the Intercreditor Agreement, which will 

provide, among other things, that the obligations under the Senior Facilities Agreement and the Notes are secured 

equally and rateably by first-ranking Security Interests. See “Description of Certain Financing Arrangements— 

Intercreditor Agreement”. See “—Security—Release of Security”, “—Certain Covenants—Impairment of Security 

Interest” and “—Certain Definitions—Permitted Collateral Liens”. 

 

Release of Security 

The Collateral will be released: 

• upon legal defeasance, covenant defeasance or (subject to customary contingent reinstatement 

provisions) satisfaction and discharge of the Notes, as provided below under the captions 

“—Defeasance” and “—Satisfaction and Discharge”; 

• as described under “—Amendment and Waivers” and “—Certain Covenants—Limitation on Liens”; 

• automatically without any action by the Trustee or Security Agent, if the Lien granted in favour of the 

Senior Facilities Agreement or such other Indebtedness that gave rise to the obligation to grant the Lien 

over such Collateral is released (other than pursuant to the repayment and discharge thereof); 

• as provided for under the Intercreditor Agreement, including in accordance with certain enforcement 

actions taken by the creditors under certain of our secured Indebtedness in accordance with the 

Intercreditor Agreement or any Additional Intercreditor Agreement; 

• in the case of property and assets and Capital Stock of a Guarantor, to the extent such Guarantor is 

released from its Note Guarantee pursuant to the terms of the Indenture; 

• to the extent permitted in accordance with the covenant described under the caption “—Certain 

Covenants—Impairment of Security Interest” below; 

• in connection with any asset sale or disposition or transfer of assets to a Person that is not (either before 

or after giving effect to such transaction) the Issuer or a Restricted Subsidiary, if the sale or other 

disposition does not violate the covenant described under the caption “—Certain Covenants—Limitation 

on Sales of Assets and Subsidiary Stock”; or 

• as otherwise permitted in accordance with the Indenture. 

 
Each of the releases set forth above shall be effected by the Security Agent without the consent of the holders 

of the Notes. The Indenture will provide that any release of a Lien on Collateral shall be evidenced by the delivery by 

the Issuer to the Trustee and Security Agent of an Officer’s Certificate of the Issuer, and that the Security Agent 

shall acknowledge and confirm such release upon delivery of such Officer’s Certificate. The Trustee and  the 

Security Agent shall take all necessary actions to effectuate the releases described above, subject to customary 

protections and indemnifications. 
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Change of Control 

Upon the occurrence of a Change of Control (as defined below), each holder of the Notes will have the right to 

require the Issuer to repurchase all or any part (equal to £100,000 or in integral multiples of £1,000 in excess 

thereof) of such holder’s Notes at a purchase price in cash equal to 101% of the principal amount thereof on the 

date of repurchase, plus accrued and unpaid interest, if any, to the date of repurchase (subject to the right of 

holders of record on the relevant record date to receive interest due on the relevant interest payment date falling 

prior to or on the purchase date); provided, however, that the Issuer will not be obligated to repurchase Notes 

pursuant to this covenant in the event that it has exercised its right to redeem all of the Notes as described under 

the caption “—Optional Redemption”. 

 
Unless the Issuer has exercised its right to redeem all the Notes as described under the caption “—Optional 

Redemption”, the Issuer will, not later than 30 days following the date the Issuer obtains actual knowledge of any 

Change of Control having occurred, mail a notice (a “Change of Control Offer”) to each Holder with a copy to the 

Trustee and the Paying Agent stating: 

(1) that a Change of Control has occurred or may occur and that such Holder has, or upon such occurrence 

will have, the right to require the Issuer to purchase such Holder’s Notes at a purchase price in cash 

equal to 101% of the principal amount thereof on the date of purchase, plus accrued and unpaid interest, 

if any, to the date of purchase (subject to the right of Holders of record on a record date to receive 

interest on the relevant interest payment date falling prior to or on the purchase date); 

(2) the purchase date (which will be no earlier than 10 days nor later than 60 days from the date such notice 

is mailed except that such notice may be delivered more than 60 days prior to the purchase date if such 

purchase date is delayed as provided in clause (4) of this paragraph); 

(3) the instructions determined by the Issuer, consistent with the Indenture, that a Holder must follow in 

order to have its Notes repurchased; and 

(4) if such notice is mailed prior to the occurrence of a Change of Control, that such offer is conditioned on 

the occurrence of such Change of Control and that the purchase date may, in the Issuer’s discretion be 

delayed until such time as the Change of Control has occurred. 

 
No Note will be repurchased in part if less than £100,000 in original principal amount of such Note would be 

left outstanding. 

 
The Issuer will not be required to make a Change of Control Offer upon a Change of Control if a third party 

makes the Change of Control Offer in the manner, at the times and otherwise in compliance with the requirements 

set forth in the Indenture applicable to a Change of Control Offer made by the Issuer and purchases all Notes validly 

tendered and not validly withdrawn under such Change of Control Offer. 

 
To the extent that the provisions of any applicable laws or regulations, including securities laws, conflict with 

the provisions of the Indenture, the Issuer will comply with the applicable laws and regulations and will not be 

deemed to have breached its obligations under the Indenture by virtue thereof. 

 
The Issuer has no present plans to engage in a transaction involving a Change of Control, although it is 

possible that the Issuer could decide to do so in the future. Subject to the limitations discussed below, the Issuer 

could, in the future, enter into certain transactions, including acquisitions, refinancings or recapitalisations, that 

would not constitute a Change of Control under the Indenture, but that could increase the amount of Indebtedness 

outstanding at such time or otherwise affect the Issuer’s capital structure or credit ratings. Except as described 

above with respect to a Change of Control, the Indenture will not contain any covenants or provisions that permit 

the Holders to require that the Issuer repurchase or redeem the Notes in the event of a takeover, recapitalisation or 

similar transaction. The existence of a Holder’s right to require the Issuer to repurchase such Holder’s Notes upon 

the occurrence of a Change of Control may deter a third party from seeking to acquire the Issuer in a transaction 

that would constitute a Change of Control. 

 
The occurrence of certain of the events that would constitute a Change of Control would require prepayment of 

Indebtedness under the Senior Facilities Agreement. Agreements governing Indebtedness of the Issuer and the 

Restricted Subsidiaries may contain prohibitions of certain events that would constitute a Change of Control or 

require such Indebtedness to be repurchased or repaid upon a Change of Control. Agreements governing future 

Indebtedness of the Issuer or any of its Subsidiaries may prohibit the Issuer from repurchasing the Notes upon a 

Change of Control or restrict the ability of the Issuer’s Subsidiaries to provide funds to the Issuer necessary to 
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enable it to repurchase the Notes. Moreover, the exercise by the Holders of their right to require the Issuer to 

repurchase the Notes could cause a default under, or require repayment of Indebtedness under, such agreements, 

even if the Change of Control itself does not, due to the financial effect of such repurchase on the Issuer and its 

Subsidiaries. Finally, the Issuer’s ability to pay cash to the Holders upon a repurchase may be limited by the 

Issuer’s then existing financial resources. There can be no assurance that sufficient funds will be available when 

necessary to make any required repurchases. As described above under the caption “—Optional Redemption”, the 

Issuer also has the right to redeem the Notes at specified prices, in whole or in part, upon a Change of Control or 

otherwise. 

 
The provisions under the Indenture relating to the Issuer’s obligation to make an offer to purchase the Notes 

as a result of a Change of Control may be waived or modified with the written consent of the Holders of a majority 

in outstanding principal amount of the Notes. 

 
The definition of Change of Control includes a phrase relating to the sale or other transfer of “all or 

substantially all” of the assets of the Issuer and its Restricted Subsidiaries. Although there is a developing body of 

case law interpreting the phrase “substantially all,” there is no precise definition of the phrase under applicable law. 

Accordingly, in certain circumstances there may be a degree of uncertainty in ascertaining whether a particular 

transaction would involve a disposition of “all or substantially all” of the assets of the Issuer and its Restricted 

Subsidiaries, and therefore it may be unclear as to whether a Change of Control has occurred and whether the 

holders of the Notes have the right to require the Issuer to repurchase such Notes. 

 
If and for so long as the Notes are listed on the Official List of the Luxembourg Stock Exchange and admitted 

to trading on the Euro MTF Market and the rules and regulations of the Luxembourg Stock Exchange so require, the 

Issuer will publish a notice of any Change of Control Offer on the official website of the Luxembourg Stock 

Exchange (www.bourse.lu) (the information contained on that website is not part of this Offering Circular). 

 

Certain Covenants 

The Indenture will contain, among others, the covenants as described below, that will apply from and after the 

Issue Date. 

 

Suspension of Covenants on Achievement of Investment Grade Status 

If on any day following the Issue Date (a) the Notes have Investment Grade Ratings from both Rating Agencies 

and, (b) no Default has occurred and is continuing under the Indenture, then, beginning on that day subject to the 

provisions of the following paragraph, the covenants specifically listed under the following captions under the 

caption “—Certain Covenants” in this “Description of Notes” section of this Offering Circular (collectively,  the 

“Suspended Covenants”) will be suspended: 

(i) “—Limitation on Indebtedness”; 

(ii) “—Limitation on Restricted Payments”; 

(iii) “—Limitation on Restrictions on Distributions from Restricted Subsidiaries”; 

(iv) “—Limitation on Sales of Assets and Subsidiary Stock”; 

(v) “—Future Guarantors”; and 

(vi) clauses (a)(iii) and (a)(iv) of “—Merger and Consolidation”. 

 
During any period that the foregoing covenants have been suspended, the Board of Directors may not 

designate any of its Subsidiaries as Unrestricted Subsidiaries unless such designation would have complied with 

the covenant described under the caption “—Limitation on Restricted Payments” as if such covenant would have 

been in effect during such period. 

 
If on any subsequent date, in case of a suspension of the foregoing covenants pursuant to (a) of the first 

paragraph above, one or both of the Rating Agencies downgrade the ratings assigned to the Notes below an 

Investment Grade Rating, the foregoing covenants will be reinstated as of and from the time at which the Issuer 

obtains actual knowledge of such rating decline (any such date, a “Reversion Date”). The period of time between 

the suspension of covenants as set forth above and the Reversion Date is referred to as the “Suspension Period.” 

On the Reversion Date, all Indebtedness Incurred during the Suspension Period will be classified, at the Issuer’s 

option, as having been Incurred pursuant to the first paragraph of the covenant described under the caption “— 
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Certain Covenants—Limitation on Indebtedness” or one or more of the clauses set for in the second paragraph of 

such covenant (to the extent such Indebtedness would be permitted to be Incurred thereunder as of the Reversion 

Date and after giving effect to the Indebtedness Incurred prior to the Suspension Period and outstanding on the 

Reversion Date). To the extent such Indebtedness would not be so permitted to be incurred under the first two 

paragraphs of the covenant described under the caption “—Certain Covenants—Limitation on Indebtedness”, such 

Indebtedness will be deemed to have been Incurred under the exception provided by clause (b)(iii) of “—Certain 

Covenants—Limitation on Indebtedness”. With respect to Restricted Payments made after any such reinstatement, 

the amount of Restricted Payments will be calculated as if the covenant described under the caption “—Certain 

Covenants—Limitation on Restricted Payments” had been in effect prior to, but not during, the Suspension Period. 

For purposes of the covenant described under the caption “—Certain Covenants—Limitation on Sales of Assets 

and Subsidiary Stock”, upon the occurrence of a Reversion Date the amount of Excess Proceeds not applied in 

accordance with such covenant will be deemed to be reset to zero. In addition, for purposes of the covenant 

described under the caption “—Limitation on Restrictions on Distributions from Restricted Subsidiaries”, all 

contracts entered into during the Suspension Period prior to such Reversion Time that contain any of the 

encumbrances or restrictions subject to such covenant will be deemed to have been existing on the Issue Date. 
 

During the Suspension Period, any reference in the definitions of “Permitted Liens” and “Unrestricted 

Subsidiary” to the covenant described under the caption “—Certain Covenants—Limitation on Indebtedness” or 

any provision thereof shall be construed as if such covenant were in effect during the Suspension Period. 
 

Notwithstanding that the Suspended Covenants may be reinstated, no Default or Event of Default will be 

deemed to have occurred for any failure to comply with the Suspended Covenants during any Suspension Period. 

The Issuer and any Subsidiary will be permitted, without causing a Default or Event of Default or breach of any kind 

under the Indenture, to honour, comply with or otherwise perform any contractual commitments or obligations 

entered into during a Suspension Period following a Reversion Date and to consummate the transactions 

contemplated thereby. 
 

There can be no assurance that the Notes will ever achieve or maintain Investment Grade Ratings. 

 
Limitation on Indebtedness 

(a) The Issuer will not, and will not permit any Restricted Subsidiary to, Incur any Indebtedness (including 

Acquired Indebtedness); provided, however, that the Issuer or any Restricted Subsidiary may Incur 

Indebtedness (including Acquired Indebtedness) if, on the date of the Incurrence of such Indebtedness, 

after giving pro forma effect to the Incurrence thereof, the Consolidated Coverage Ratio would be equal to 

or greater than 2.0:1.0. 

(b) Notwithstanding the foregoing paragraph (a), the Issuer and its Restricted Subsidiaries may Incur the 

following Indebtedness: 

(i) Indebtedness Incurred pursuant to any Credit Facility (including but not limited to in respect of 

letters of credit or bankers’ acceptances issued or created thereunder) and any Refinancing 

Indebtedness in respect thereof in a maximum aggregate principal amount at any time outstanding 

not exceeding the Bank Basket Sterling Amount less all principal repayments of Indebtedness 

Incurred pursuant to this clause (i) with the proceeds from Asset Dispositions utilised in accordance 

with clause (a)(iii) of the covenant “—Limitation on Sales of Assets and Subsidiary Stock” described 

below that permanently reduce the commitments thereunder; 

(ii) Indebtedness (A) of any Restricted Subsidiary to the Issuer or (B) of the Issuer or any Restricted 

Subsidiary to any Restricted Subsidiary; provided, that (a) except (1) in the case of intercompany 

current liabilities incurred in the ordinary course of business in connection with the cash 

management operations of the Issuer and its Restricted Subsidiaries or (2) if it would contravene 

any provisions of any joint venture agreement or similar arrangement in effect on the Issue Date 

governing or binding upon the Issuer or any Restricted Subsidiary, any such Indebtedness owed by 

the Issuer or a Guarantor to a Restricted Subsidiary that is not the Issuer or a Guarantor shall, to the 

extent legally permitted, be subordinated in right of payment to, in the case of Indebtedness of the 

Issuer, the Notes or, in the case of Indebtedness of a Guarantor, its Note Guarantee and (b) any 

subsequent issuance or transfer of any Capital Stock of such Restricted Subsidiary to which such 

Indebtedness is owed, or other event, that results in such Restricted Subsidiary ceasing to be a 

Restricted Subsidiary or any other subsequent transfer of such Indebtedness (except to the Issuer 

or a Restricted Subsidiary) will be deemed, in each case, an Incurrence of such Indebtedness by the 

issuer thereof not permitted by this clause (ii); 



 

(iii) Indebtedness represented by the Notes (other than any Additional Notes), the Note Guarantees, the 

Security Documents (including “parallel debt” obligations created under the Intercreditor 

Agreement, any Additional Intercreditor Agreement or the Security Documents), and any 

Indebtedness (other than the Indebtedness described in clauses (i) or (ii) of this paragraph (b)) 

outstanding on the Issue Date and any Refinancing Indebtedness Incurred in respect of any 

Indebtedness described in this clause (iii) or paragraph (a) above; 

(iv) Purchase Money Obligations, Capitalised Lease Obligations, and in each case any Refinancing 

Indebtedness with respect thereto in an aggregate principal amount not to exceed the greater of 

£37.5 million and 12.5% of LTM EBITDA at any time outstanding; 

(v) Indebtedness consisting of accommodation guarantees incurred in the ordinary course of business 

for the benefit of trade creditors of the Issuer or any of its Restricted Subsidiaries; 

(vi) (A) guarantees by the Issuer or any Restricted Subsidiary of Indebtedness or any other obligation or 

liability of the Issuer or any Restricted Subsidiary (other than any Indebtedness Incurred by the 

Issuer or such Restricted Subsidiary, as the case may be, in violation of this covenant); provided 

that if the Indebtedness being guaranteed is subordinated to or pari passu with the Notes or a Note 

Guarantee, then the guarantee must be subordinated to or pari passu with the Notes or such Note 

Guarantee to the same extent as the Indebtedness being guaranteed, or (B) without limiting the 

covenant described under the caption “—Limitation on Liens,” Indebtedness of the Issuer or any 

Restricted Subsidiary arising by reason of any Lien granted by or applicable to such Person securing 

Indebtedness of the Issuer or any Restricted Subsidiary (other than any Indebtedness Incurred by 

the Issuer or such Restricted Subsidiary, as the case may be, in violation of this covenant); 

(vii) Indebtedness of the Issuer or any Restricted Subsidiary (A) arising from the honouring of a check, 

draft or similar instrument of such Person drawn against insufficient funds, provided that such 

Indebtedness is extinguished within 30 Business Days of its Incurrence, or (B) consisting of 

guarantees, indemnities, obligations in respect of earnouts or other purchase price adjustments, or 

similar obligations, Incurred in connection with the acquisition or disposition of any business, 

assets or Person; 

(viii) Indebtedness of the Issuer or any Restricted Subsidiary, in respect of (A) letters of credit, bankers’ 

acceptances, bank guarantees or other similar instruments or obligations issued, or relating to 

liabilities or obligations incurred, in the ordinary course of business (including those issued to 

governmental entities in connection with self-insurance under applicable workers’ compensation 

statutes), or (B) completion guarantees, surety, judgment, appeal or performance bonds, or other 

similar bonds, instruments or obligations, provided, or relating to liabilities or obligations incurred, 

in the ordinary course of business, including in respect of liabilities or obligations of franchises, or 

(C) Hedging Obligations, entered into not for speculative purposes, or (D) the financing of insurance 

premiums, in the ordinary course of business, or (E) take or pay obligations under supply 

arrangements, incurred in the ordinary course of business, or (F) netting, overdraft protection and 

other similar arrangements arising under standard business terms of any bank at which the Issuer 

or any Restricted Subsidiary maintains an overdraft, cash pooling or other similar facility 

arrangement, or (G) Bank Products Obligations; 

(ix) Indebtedness (A) of a Special Purpose Subsidiary secured by a Lien on all or part of the assets 

disposed of in, or otherwise Incurred in connection with, a Financing Disposition or (B) otherwise 

Incurred in connection with a Special Purpose Financing; provided that (1) such Indebtedness is not 

recourse to the Issuer or any Restricted Subsidiary that is not a Special Purpose Entity (other than 

with respect to Special Purpose Financing Undertakings); (2) in the event such Indebtedness shall 

become recourse to the Issuer or any Restricted Subsidiary that is not a Special Purpose Entity 

(other than with respect to Special Purpose Financing Undertakings), such Indebtedness will be 

deemed to be, and must be classified by the Issuer as, Incurred at such time (or at the time initially 

Incurred) under one or more of the other provisions of this covenant for so long as such 

Indebtedness shall have such recourse; and (3) in the event that at any time thereafter such 

Indebtedness shall comply with the provisions of the preceding subclause (1), the Issuer may 

classify such Indebtedness in whole or in part as Incurred under this clause (b)(ix) of this covenant; 

(x) Indebtedness of (A) the Issuer or any Restricted Subsidiary Incurred to finance or refinance, or 

otherwise Incurred in connection with, any acquisition of assets (including Capital Stock), business 

or Person, or any merger or consolidation of any Person with or into the Issuer or any Restricted 

Subsidiary, or (B) any Person that is acquired by or merged or consolidated with or into the Issuer 
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or any Restricted Subsidiary (including Indebtedness thereof Incurred in connection with any such 

acquisition, merger or consolidation), provided that, in each case, on the date of such acquisition, 

merger or consolidation, after giving effect thereto, either (1) the Issuer could Incur at least £1.00 of 

additional Indebtedness pursuant to paragraph (a) above or (2) the Consolidated Coverage Ratio 

would not be less than it was immediately prior to giving effect thereto; and any Refinancing 

Indebtedness with respect to any such Indebtedness; 

(xi) Contribution Indebtedness and any Refinancing Indebtedness with respect thereto; 

(xii) Indebtedness arising upon the conversion or exchange of shares of Disqualified Stock issued in 

accordance with paragraph (a) above, and any Refinancing Indebtedness with respect thereto; 

(xiii) Indebtedness of any Restricted Subsidiary consisting of local lines of credit, bilateral facilities and/or 

working capital facilities in an aggregate principal amount at any time outstanding not exceeding an 

amount equal to the greater of £150.0 million and 45% of LTM EBITDA; and 

(xiv) Indebtedness of the Issuer or any Restricted Subsidiary in an aggregate principal amount at any 

time outstanding not exceeding an amount equal to the greater of £150.0 million and 45% of LTM 

EBITDA. 

(c) Notwithstanding the foregoing, the aggregate principal amount of Indebtedness Incurred pursuant to 

clauses (a) and (b) of this covenant (other than Indebtedness Incurred pursuant to clause (b)(ii) of this 

covenant) by Restricted Subsidiaries that are not the Issuer or Guarantors shall not exceed (i) at any time 

outstanding the greater of £150.0 million and 45% of LTM EBITDA, after giving pro forma effect to the 

Incurrence thereof (including the use of proceeds therefrom) plus (ii) without double counting of 

incremental amounts included in the definition of “Refinancing Indebtedness” in the event of any 

refinancing of any such Indebtedness, the aggregate amount of fees, underwriting discounts, premiums 

and other costs and expenses (including accrued and unpaid interest) Incurred or payable in connection 

with such refinancing. 

(d) For purposes of determining compliance with, and the outstanding principal amount of any particular 

Indebtedness Incurred pursuant to and in compliance with this covenant, (i) any other obligation of the 

obligor on such Indebtedness (or of any other Person who could have Incurred such Indebtedness under 

this covenant) arising under any guarantee, Lien or letter of credit, bankers’ acceptance or other similar 

instrument or obligation supporting such Indebtedness shall be disregarded to the extent that such 

guarantee, Lien or letter of credit, bankers’ acceptance or other similar instrument or obligation secures 

the principal amount of such Indebtedness; (ii) in the event that Indebtedness meets the criteria of more 

than one of the types of Indebtedness described in paragraph (b) above, the Issuer, in its sole discretion, 

shall classify such item of Indebtedness and may include the amount and type of such Indebtedness in 

one or more of such clauses or subclauses of paragraph (b) above (including in part under one such 

clause or subclause and in part under another such clause or subclause); provided that, except with 

respect to Indebtedness incurred under the Senior Facilities Agreement on the Issue Date pursuant to 

clause (i) of paragraph (b) and any Refinancing Indebtedness in respect thereof, which may not be 

reclassified, any Indebtedness Incurred pursuant to clause (b) of this covenant shall cease to be deemed 

Incurred or outstanding for purposes of such clause but shall be deemed Incurred for the purposes of 

paragraph (a) of this covenant from and after the first date on which the Issuer or any Restricted 

Subsidiary could have Incurred such Indebtedness under paragraph (a) of this covenant without reliance 

on such clause; (iii) in the event that Indebtedness could be Incurred in part under paragraph (a) above, 

the Issuer, in its sole discretion, may classify a portion of such Indebtedness as having been Incurred 

under paragraph (a) above and the remainder of such Indebtedness as having been Incurred under 

paragraph (b) above; (iv) the amount of Indebtedness issued at a price that is less than the principal 

amount thereof shall be equal to the amount of the liability in respect thereof determined in accordance 

with IFRS; (v) the principal amount of Indebtedness outstanding under any clause of paragraph (b) above 

shall be determined after giving effect to the application of proceeds of any such Indebtedness to 

refinance any such other Indebtedness; (vi) if any Indebtedness is Incurred to refinance Indebtedness 

initially Incurred (or, Indebtedness Incurred to refinance Indebtedness initially Incurred) in reliance on 

any provision of paragraph (b) above measured by reference to a percentage of LTM EBITDA at the time 

of Incurrence, and such refinancing would cause such percentage of LTM EBITDA to be exceeded if 

calculated based on the LTM EBITDA on the date of such refinancing, such percentage of LTM EBITDA 

shall not be deemed to be exceeded (and such refinancing Indebtedness shall be deemed permitted) so 

long as the principal amount of such refinancing Indebtedness does not exceed an amount equal to the 

principal amount of such Indebtedness being refinanced, plus the aggregate amount of fees, underwriting 

discounts, premiums and other costs and expenses (including accrued and unpaid interest) Incurred or 
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payable in connection with such refinancing; and (vii) if any Indebtedness is Incurred to refinance 

Indebtedness initially Incurred (or, Indebtedness Incurred to refinance Indebtedness initially Incurred) in 

reliance on any provision of paragraph (b) above measured by an amount in sterling, such sterling 

amount shall not be deemed to be exceeded (and such refinancing Indebtedness shall be deemed 

permitted) to the extent the principal amount of such newly Incurred Indebtedness does not exceed the 

principal amount of such Indebtedness being refinanced, plus the aggregate amount of fees, underwriting 

discounts, premiums and other costs and expenses (including accrued and unpaid interest) Incurred or 

payable in connection with such refinancing. 

(e) For purposes of determining compliance with any provision of paragraph (b) above (or any category of 

Permitted Liens described in the definition thereof) measured by an amount in sterling or by reference to 

a percentage of LTM EBITDA, in each case, for the Incurrence of Indebtedness or Liens securing 

Indebtedness denominated in a currency other than sterling, the Sterling Equivalent principal amount of 

such Indebtedness Incurred pursuant thereto shall be calculated based on the relevant currency 

exchange rate in effect on the date that such Indebtedness was Incurred, in the case of term 

Indebtedness, or first committed, in the case of revolving or deferred draw Indebtedness; provided that 

(i) if such Indebtedness or Lien denominated in currency other than sterling is subject to a Currency 

Agreement with respect to sterling the amount of such Indebtedness or Lien expressed in sterling will be 

calculated so as to take account of the effects of such Currency Agreement, (ii) the Sterling Equivalent 

principal amount of any such Indebtedness outstanding on the Issue Date shall be calculated based on 

the relevant currency exchange rate in effect on the Issue Date, (iii) if such Indebtedness is Incurred to 

refinance other Indebtedness denominated in a foreign currency (or in a different currency from such 

Indebtedness so being Incurred), and such refinancing would cause the applicable provision of paragraph 

(b) above (or category of Permitted Liens) measured by an amount in Sterling or by reference to a 

percentage of LTM EBITDA, as applicable, to be exceeded if calculated at the relevant currency exchange 

rate in effect on the date of such refinancing, such provision of paragraph (b) above (or category of 

Permitted Liens) measured by an amount in sterling or by reference to a percentage of LTM EBITDA, as 

applicable, shall be deemed not to have been exceeded so long as the principal amount of such 

refinancing Indebtedness does not exceed (A) the outstanding or committed principal amount (whichever 

is higher) of such Indebtedness being refinanced plus (B) the aggregate amount of fees, underwriting 

discounts, premiums and other costs and expenses (including accrued and unpaid interest) Incurred or 

payable in connection with such refinancing and (iv) the Sterling Equivalent principal amount of 

Indebtedness denominated in a currency other than sterling and Incurred pursuant to a Senior Facilities 

Agreement shall be calculated based on the relevant currency exchange rate in effect on, at the Issuer’s 

option, (A) the Issue Date, (B) any date on which any of the respective commitments under such Senior 

Facilities Agreement shall be reallocated between or among facilities or subfacilities thereunder, or on 

which such rate is otherwise calculated for any purpose thereunder, or (C) the date of such Incurrence. 

The principal amount of any Indebtedness Incurred to refinance other Indebtedness, if Incurred in a 

different currency from the Indebtedness being refinanced, shall be calculated based on the currency 

exchange rate applicable to the currencies in which such respective Indebtedness is denominated that is 

in effect on the date of such refinancing. 

 

Limitation on Restricted Payments 

(a) The Issuer will not, and will not permit any Restricted Subsidiary, directly or indirectly, to: 

(i) declare or pay any dividend or make any distribution on or in respect of its Capital Stock (including 

any such payment in connection with any merger or consolidation involving the Issuer)  except 

(x) dividends or distributions payable solely in its Capital Stock (other than Disqualified Stock) and 

(y) dividends or distributions payable to the Issuer or any Restricted Subsidiary (and, in the case of 

any such Restricted Subsidiary making such dividend or distribution, to other holders of its Capital 

Stock on no more than a pro rata basis measured by value); 

(ii) purchase, redeem, retire or otherwise acquire for value any Capital Stock of the Issuer held by 

Persons other than the Issuer or a Restricted Subsidiary (other than any acquisition of Capital Stock 

deemed to occur upon the exercise of options if such Capital Stock represents a portion of the 

exercise price thereof); 

(iii) purchase, repurchase, redeem, defease or otherwise acquire or retire for value, prior to scheduled 

maturity, scheduled repayment or scheduled sinking fund payment, any Subordinated Obligations of 

the Issuer or any Guarantor Subordinated Obligations of any Guarantor (other than a purchase, 

repurchase, redemption, defeasance or other acquisition or retirement for value in anticipation of 
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satisfying a sinking fund obligation, principal instalment or final maturity, in each case due within 

one year of the date of such purchase, repurchase, redemption, defeasance or other acquisition or 

retirement); or 

(iv) make any Investment (other than a Permitted Investment) in any Person, 

 
(any such dividend, distribution, purchase, repurchase, redemption, repurchase, defeasance, other acquisition or 

retirement or Investment being herein referred to as a “Restricted Payment”), if at the time the Issuer or such 

Restricted Subsidiary makes such Restricted Payment and after giving effect thereto: 

(1) an Event of Default shall have occurred and be continuing (or would result therefrom); 

(2) the Issuer could not Incur at least an additional £1.00 of Indebtedness pursuant to paragraph (a) of the 

covenant described under the caption “—Certain Covenants—Limitation on Indebtedness”; or 

(3) the aggregate amount of such Restricted Payment and all other Restricted Payments (the amount so 

expended, if other than in cash, to be as determined in good faith by the Board of Directors, whose 

determination will be conclusive and evidenced by a resolution of the Board of Directors) declared or 

made subsequent to the Issue Date and then outstanding would exceed, without duplication, the sum of: 

(A) 50% of the Consolidated Net Income accrued during the period (treated as one accounting period) 

beginning on January 1, 2017 to the end of the most recent fiscal quarter of the Issuer ending prior 

to the date of such Restricted Payment for which consolidated financial statements of the Issuer are 

available (or, in case such Consolidated Net Income will be a negative number, 100% of such 

negative number); 

(B) the aggregate Net Cash Proceeds and the Fair Market Value of property or assets received without 

duplication (x) by the Issuer as capital contributions to the Issuer after the Issue Date or from the 

issuance or sale (other than to a Restricted Subsidiary) of its Capital Stock (other than Disqualified 

Stock) after the Issue Date (in each case, other than Excluded Contributions or Contribution 

Amounts) or (y) by the Issuer or any Restricted Subsidiary from the Incurrence by the Issuer or any 

Restricted Subsidiary after the Issue Date of Indebtedness that is converted into or exchanged for 

Capital Stock of the Issuer (other than Disqualified Stock), plus the amount of any cash and the Fair 

Market Value of any property or assets received by the Issuer or any Restricted Subsidiary upon 

such conversion or exchange; 

(C) (i) the aggregate amount of cash and the Fair Market Value of any property or assets received from 

dividends, distributions, interest payments, return of capital, repayments of Investments or other 

transfers of assets to the Issuer or any Restricted Subsidiary from any Unrestricted Subsidiary, plus 

(ii) the aggregate amount resulting from the redesignation of any Unrestricted Subsidiary as a 

Restricted Subsidiary (valued in each case as provided in the definition of “Investment”); and 

(D) in the case of any disposition or repayment of any Investment constituting a Restricted Payment 

(without duplication of any amount deducted in calculating the amount of Investments at any time 

outstanding included in the amount of Restricted Payments), the aggregate amount of cash and the 

Fair Market Value of any property or assets received by the Issuer or a Restricted Subsidiary with 

respect to all such dispositions and repayments. 

(b) The provisions of paragraph (a) of this covenant do not prohibit any of the following (each, a “Permitted 

Payment”): 

(i) any purchase, redemption, repurchase, defeasance or other acquisition or retirement of Capital 

Stock of the Issuer (“Treasury Capital Stock”) or Subordinated Obligations made by exchange 

(including any such exchange pursuant to the exercise of a conversion right or privilege in 

connection with which cash is paid in lieu of the issuance of fractional shares) for, or out of the net 

cash proceeds of the substantially concurrent issuance or sale of, Capital Stock of the Issuer (other 

than Disqualified Stock and other than Capital Stock issued or sold to a Subsidiary) (“Refunding 

Capital Stock”) or a substantially concurrent capital contribution to the Issuer, in each case other 

than Excluded Contributions and Contribution Amounts; provided that the Net Cash Proceeds from 

such issuance, sale or capital contribution shall be excluded in subsequent calculations under clause 

(3)(B) of the preceding paragraph (a); 

(ii) any purchase, redemption, repurchase, defeasance or other acquisition or retirement of 

Subordinated Obligations of the Issuer or Guarantor Subordinated Obligations of any Guarantor 

(w) made by exchange for, or out of the net cash proceeds of the substantially concurrent 
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Incurrence of, Indebtedness of the Issuer or of such Guarantor of Refinancing Indebtedness (other 

than to the Issuer or a Restricted Subsidiary) Incurred in compliance with the covenant described 

under “—Certain Covenants—Limitation on Indebtedness”, (x) from Net Available Cash to the 

extent permitted by the covenant described under the caption “—Certain Covenants—Limitation on 

Sales of Assets and Subsidiary Stock”, but only if the Issuer will have complied with the provisions 

described under the caption “—Certain Covenants—Limitation on Sales of Assets and Subsidiary 

Stock” and, if required, caused the repurchase of all Notes tendered pursuant to the offer to 

repurchase required thereby, prior to purchasing or repaying such Subordinated Obligations of the 

Issuer or Guarantor Subordinated Obligations of any Guarantor (y) following the occurrence of a 

Change of Control (or other similar event described therein as a “change of control”), but only if the 

Issuer will have complied with the provisions described under the caption “—Change of Control” 

and, if required, caused the repurchase of all Notes tendered pursuant to the offer to repurchase 

required thereby, prior to purchasing or repaying such Subordinated Obligations of the Issuer or 

Guarantor Subordinated Obligations of any Guarantor or (z) constituting Acquired Indebtedness; 

(iii) any dividend paid or redemption made within 60 days after the date of declaration thereof or the 

giving notice thereof, as applicable, if at such date of declaration or notice such dividend or 

redemption would have complied with this covenant; 

(iv) Investments or other Restricted Payments in an aggregate amount outstanding at any time not to 

exceed the amount of Excluded Contributions; 

(v) payments, repayments, loans, advances, dividends or distributions by the Issuer or any Restricted 

Subsidiary to any entity formed for the purpose of investing in Capital Stock of the Issuer or any 

Restricted Subsidiary to permit the Issuer or any Restricted Subsidiary or any such entity to 

repurchase or otherwise acquire Capital Stock or other debt or equity securities of the Issuer or any 

Restricted Subsidiary or Capital Stock or other debt or equity securities of any entity formed for the 

purpose of investing in Capital Stock of the Issuer or any Restricted Subsidiary (including in each 

case any options, warrants or other rights in respect thereof), or payments by the Issuer or any 

Restricted Subsidiary to repurchase or otherwise acquire Capital Stock or other debt or equity 

securities of the Issuer or any Restricted Subsidiary or Capital Stock or other debt or equity 

securities of any entity formed for the purpose of investing in Capital Stock of the Issuer or any 

Restricted Subsidiary (including in each case any options, warrants or other rights in respect 

thereof), in each case from current or former Management Investors (including any repurchase or 

acquisition by reason of the Issuer or any Restricted Subsidiary retaining any Capital Stock, option, 

warrant or other right in respect of tax withholding obligations, and any related payment in respect 

of any such obligation), such payments, repayments, loans, advances, dividends or distributions not 

to exceed an amount (net of repayments of any such loans or advances) equal to £12.0 million, plus 

(x) the Net Cash Proceeds received by the Issuer or any Restricted Subsidiary since the Issue Date 

(including through receipt of proceeds from the issuance or sale of its Capital Stock to a 

Management Investor) from, or as a capital contribution from, the issuance or sale to Management 

Investors of Capital Stock of the Issuer or any Restricted Subsidiary or Capital Stock or other debt 

or equity securities of any entity formed for the purpose of investing in Capital Stock of the Issuer or 

any Restricted Subsidiary (including any options, warrants or other rights in respect thereof), to the 

extent such Net Cash Proceeds are not included in any calculation under clause (3)(B)(x) of the 

preceding paragraph (a), plus (y) the cash proceeds of key man life insurance policies received by 

the Issuer or any Restricted Subsidiary since the Issue Date to the extent such cash proceeds are 

not included in any calculation under clause (3)(A) of the preceding paragraph (a) provided that the 

cancellation of Indebtedness owing to the Issuer or any Restricted Subsidiary by any current or 

former Management Investor in connection with any repurchase or other acquisition of Capital 

Stock (including any options, warrants or other rights in respect thereof) from any Management 

Investor shall not constitute a Restricted Payment for purposes of this covenant or any other 

provision of the Indenture; 

(vi) Restricted Payments (including loans or advances) in an aggregate amount outstanding at any time 

not to exceed an amount (net of repayments of any such loans or advances) equal to the greater of 

£100.0 million and 30% of LTM EBITDA; 

(vii) payments by the Issuer to holders of Capital Stock of the Issuer in lieu of issuance of fractional 

shares of such Capital Stock; 

(viii) dividends or other distributions of or Investments paid for or made with Capital Stock, Indebtedness 

or other securities of Unrestricted Subsidiaries; 
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(ix) (A) dividends on any Designated Preferred Stock of the Issuer issued after the Issue Date; provided 

that at the time of such issuance and after giving effect thereto on a pro forma basis, the 

Consolidated Coverage Ratio would be equal to or greater than 2.0:1.0 or (B) any dividend on 

Refunding Capital Stock that is Preferred Stock; provided that at the time of the declaration of such 

dividend and after giving effect thereto on a pro forma basis, the Consolidated Coverage Ratio would 

be at least 2.0:1.0; 

(x) distributions or payments of Special Purpose Financing Fees; 

(xi) the declaration and payment of dividends to holders of any class or series of Disqualified Stock, or 

of any Preferred Stock of a Restricted Subsidiary, Incurred in accordance with the terms of the 

covenant described under “—Certain Covenants—Limitation on Indebtedness”; 

(xii) payments by the Issuer or a Restricted Subsidiary (A) pursuant to a Tax Sharing Agreement, 

provided that payments made pursuant to a Tax Sharing Agreement shall not duplicate payments 

made pursuant to Clause (B) below, or (B) to permit the payment of any Taxes payable by the Issuer 

or any of its Restricted Subsidiaries to any taxing authority; 

(xiii) any Restricted Payment referred to in clauses (i) and (ii) of the definition of Restricted Payment; 

provided that on a pro forma basis after giving effect to such Restricted Payment the Consolidated 

Net Leverage Ratio would be equal to or less than 3.0:1.0; and 

(xiv) any Restricted Payment (including, without limitation, any Investment) referred to in clauses 

(iii) and (iv) of the definition of Restricted Payment; provided that on a pro forma basis after giving 

effect to such Restricted Payment the Consolidated Net Leverage Ratio would be equal to or less 

than 3.25:1.0; 
 

provided that (A) in the case of clauses (iii), (vi) and (xiii), the net amount of any such Permitted Payment will be 

included in subsequent calculations of the amount of Restricted Payments, (B) in all cases other than pursuant to 

clauses (A) immediately above, the net amount of any such Permitted Payment will be excluded in subsequent 

calculations of the amount of Restricted Payments and (C) solely with respect to clauses (vi) and (xiii) no Event of 

Default will have occurred or be continuing at the time of any such Permitted Payment after giving effect thereto. 

The Issuer, in its sole discretion, may classify any Investment or other Restricted Payment as being made in part 

under one of the clauses or sub-clauses of this covenant (or, in the case of any Investment, the clauses or 

sub-clauses of Permitted Investments) and in part under one or more other such clauses or sub-clauses. 

 
Limitation on Restrictions on Distributions from Restricted Subsidiaries 

The Issuer will not, and will not permit any Restricted Subsidiary to, create or otherwise cause to exist or 

become effective any consensual encumbrance or restriction on the ability of any Restricted Subsidiary to (i) pay 

dividends or make any other distributions on its Capital Stock or pay any Indebtedness or other obligations owed to 

the Issuer or any Restricted Subsidiary, (ii) make any loans or advances to the Issuer or any Restricted Subsidiary 

or (iii) transfer any of its property or assets to the Issuer or any Restricted Subsidiary (provided that dividend or 

liquidation priority between classes of Capital Stock, or subordination of any obligation (including the application of 

any remedy bars thereto) to any other obligation, will not be deemed to constitute such an encumbrance or 

restriction), except for any encumbrance or restriction: 

(1) pursuant to an agreement or instrument in effect at or entered into on the Issue Date (including the 

Senior Facilities Agreement, the Intercreditor Agreement, any Additional Intercreditor Agreement, the 

Notes, the Indenture and the Security Documents); 

(2) pursuant to any agreement or instrument of a Person, or relating to Indebtedness or Capital Stock of a 

Person, which Person is acquired by or merged or consolidated with or into the Issuer or any Restricted 

Subsidiary, or which agreement or instrument is assumed by the Issuer or any Restricted Subsidiary in 

connection with an acquisition of assets from such Person or any other transaction entered into in 

connection with any such acquisition, merger or consolidation, as in effect at the time of such 

acquisition, merger or consolidation (except to the extent that such Indebtedness was incurred to 

finance, or otherwise in connection with, such acquisition, merger or consolidation); provided that for 

purposes of this clause (2), if a Person other than the Issuer is the Successor Issuer with respect thereto, 

any Subsidiary thereof or agreement or instrument of such Person or any such Subsidiary will be deemed 

acquired or assumed, as the case may be, by the Issuer or a Restricted Subsidiary, as the case may be, 

when such Person becomes such Successor Issuer; 

(3) pursuant to an agreement or instrument (a “Refinancing Agreement”) effecting a refinancing of 

Indebtedness Incurred or outstanding pursuant or relating to, or that otherwise extends, renews, refunds, 
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refinances or replaces, any agreement or instrument referred to in clause (1) or (2) of this covenant or 

this clause (3) (an “Initial Agreement”) or contained in any amendment, supplement or other modification 

to an Initial Agreement (an “Amendment”); provided, however, that the encumbrances and restrictions 

contained in any such Refinancing Agreement or Amendment taken as a whole are not materially less 

favourable to the Holders than encumbrances and restrictions contained in the Initial Agreement or Initial 

Agreements to which such Refinancing Agreement or Amendment relates (as determined in good faith by 

the Issuer); 

(4) (A) that restricts in a customary manner the subletting, assignment or transfer of any property or asset 

that is subject to a lease, license or similar contract, or the assignment or transfer of any lease, license or 

other contract, (B) by virtue of any transfer of, agreement to transfer, option or right with respect to, or 

Lien on, any property or assets of the Issuer or any Restricted Subsidiary not otherwise prohibited by the 

Notes or the Indenture, (C) contained in mortgages, pledges or other security agreements securing 

Indebtedness of a Restricted Subsidiary to the extent restricting the transfer of the property or assets 

subject thereto, (D) pursuant to customary provisions restricting dispositions of real property interests 

set forth in any reciprocal easement agreements of the Issuer or any Restricted Subsidiary, (E) pursuant 

to Purchase Money Obligations that impose encumbrances or restrictions on the property or assets so 

acquired, (F) on cash or other deposits or net worth imposed by customers under agreements entered 

into in the ordinary course of business, (G) pursuant to customary provisions contained in agreements 

and instruments entered into in the ordinary course of business (including but not limited to leases and 

joint venture and other similar agreements entered into in the ordinary course of business), (H) that 

arises or is agreed to in the ordinary course of business and does not detract from the value of property 

or assets of the Issuer or any Restricted Subsidiary in any manner material to the Issuer or such 

Restricted Subsidiary, or (I) pursuant to Hedging Obligations or Bank Products Obligations; 

(5) with respect to any agreement for the direct or indirect disposition of Capital Stock, property or assets of 

any Person, property or assets, imposing restrictions with respect to such Person, Capital Stock, 

property or assets pending the closing of such sale or disposition; 

(6) by reason of any applicable law, rule, regulation or order, or required by any regulatory authority having 

jurisdiction over the Issuer or any Restricted Subsidiary or any of their businesses; or 

(7) pursuant to an agreement or instrument (A) relating to any Indebtedness permitted to be Incurred 

subsequent to the Issue Date pursuant to the covenant described under the caption “—Certain 

Covenants—Limitation on Indebtedness” (i) if the encumbrances and restrictions contained in any such 

agreement or instrument taken as a whole are not materially less favourable to the Holders than the 

encumbrances and restrictions contained in the Initial Agreements (as determined in good faith by the 

Issuer), or (ii) if such encumbrance or restriction is not materially more disadvantageous to the Holders 

than is customary in comparable financings (as determined in good faith by the Issuer) and either (x) the 

Issuer determines that such encumbrance or restriction will not materially affect the Issuer’s ability to 

make principal or interest payments on the Notes or (y) such encumbrance or restriction applies only if a 

default occurs in respect of a payment or financial covenant relating to such Indebtedness, (B) relating to 

Indebtedness of or a Financing Disposition by or to or in favour of any Special Purpose Entity or 

(C) relating to any loan or advance by the Issuer to a Restricted Subsidiary subsequent to the Issue Date, 

including of proceeds of any Capital Stock or Indebtedness issued or Incurred by the Issuer; provided 

that, in the case of this clause (C), the encumbrances and restrictions contained in any such agreement 

or instrument taken as a whole are not materially less favourable to the Holders than the encumbrances 

and restrictions contained in the Intercreditor Agreement (as determined in good faith by the Issuer). 

 

Limitation on Sales of Assets and Subsidiary Stock 

(a) The Issuer will not, and will not permit any Restricted Subsidiary to, make any Asset Disposition unless: 

(i) except in the case of a Specified Asset Sale, the Issuer or such Restricted Subsidiary receives 

consideration (including by way of relief from, or by any other Person assuming responsibility for, 

any liabilities, contingent or otherwise) at the time of such Asset Disposition at least equal to the Fair 

Market Value of the shares and assets subject to such Asset Disposition, as such Fair Market Value 

(on the date a legally binding commitment for such Asset Disposition was entered into) may be 

determined by the Issuer (and will be determined, to the extent such Asset Disposition or any series 

of related Asset Dispositions involves aggregate consideration in excess of £15.0 million, in good 

faith by the Board of Directors, whose determination will be conclusive (including as to the value of 

all non-cash consideration)); 
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(ii) except in the case of a Specified Asset Sale, at least 75% of the consideration therefor (excluding, in 

the case of an Asset Disposition (or series of related Asset Dispositions), any consideration by way 

of relief from, or by any other Person assuming responsibility for, any liabilities, contingent or 

otherwise, that are not Indebtedness) received by the Issuer or such Restricted Subsidiary is in the 

form of cash; and 

(iii) an amount equal to 100% of the Net Available Cash from such Asset Disposition is applied by the 

Issuer (or any Restricted Subsidiary, as the case may be) as follows: 

(A) first, either (x) to the extent the Issuer or such Restricted Subsidiary elects (or is required by 

the terms of any Senior Indebtedness of the Issuer or any Guarantor Incurred under clause 

(b)(i) of the covenant described under the caption “—Certain Covenants—Limitation on 

Indebtedness” which is secured by a Lien on the Collateral and that is not subordinated in right 

of payment to the Notes or any Note Guarantee or any Indebtedness of a Restricted Subsidiary 

that is not a Guarantor), to prepay, repay or purchase any such Indebtedness or (in the case of 

letters of credit, bankers’ acceptances or other similar instruments) cash collateralise any such 

Indebtedness (in each case other than Indebtedness owed to the Issuer or a Restricted 

Subsidiary) within 365 days after the later of the date of such Asset Disposition and the date of 

receipt of such Net Available Cash, or (y) to the extent the Issuer or such Restricted Subsidiary 

elects, to reinvest in Additional Assets (including by means of an investment in Additional 

Assets by a Restricted Subsidiary with an amount equal to Net Available Cash received by the 

Issuer or another Restricted Subsidiary) within 365 days from the later of the date of such 

Asset Disposition and the date of receipt of such Net Available Cash, or, if such investment in 

Additional Assets is a project authorised by the Board of Directors that will take longer than 

such 365 days to complete, the period of time necessary to complete such project; provided 

that such period of time does not exceed an additional 180 days following the expiration of the 

aforementioned 365 days; 

(B) second, to the extent the balance of such Net Available Cash after application in accordance 

with clause (A) above (such balance, the “Excess Proceeds”) exceeds £37.5 million, to make 

an offer to purchase Notes and (to the extent the Issuer or such Restricted Subsidiary elects, or 

is required by the terms thereof) to purchase, redeem or repay any other Pari Passu 

Indebtedness of the Issuer or such Restricted Subsidiary, pursuant and subject to the 

conditions of the Indenture and the agreements governing such other Indebtedness; and 

(C) third, to the extent of the balance of such Net Available Cash after application, if required, in 

accordance with clauses (A) and (B) above (the amount of such balance, “Declined Excess 

Proceeds”), to fund (to the extent permitted by the other applicable provisions of the 

Indenture) any general corporate purpose (including but not limited to the repurchase, 

repayment or other acquisition or retirement of any Subordinated Obligations or the making of 

other Restricted Payments), 

provided, however, that (1) in connection with any prepayment, repayment or purchase of Indebtedness 

pursuant to clause (A)(x) or (B) above, the Issuer or such Restricted Subsidiary will retire such Indebtedness 

and will cause the related loan commitment (if any) to be permanently reduced in an amount equal to the 

principal amount so prepaid, repaid or purchased and (2) the Issuer (or any Restricted Subsidiary, as the case 

may be) may elect to invest in Additional Assets prior to receiving the Net Available Cash attributable to any 

given Asset Disposition (provided that such investment shall be made no earlier than the earliest of notice to 

the Trustee of the relevant Asset Disposition, execution of a definitive agreement for the relevant Asset 

Disposition, and consummation of the relevant Asset Disposition) and deem the amount so invested to be 

applied pursuant to and in accordance with clause (A)(y) above with respect to such Asset Disposition. 

Notwithstanding the foregoing clause (iii) of the first paragraph of this covenant, to the extent that repatriating 

any or all of the Net Available Cash from any Asset Disposition by a Foreign Subsidiary (a “Foreign 

Disposition”) (x) would result in material adverse tax consequences to the Issuer or any of its Subsidiaries or 

(y) is prohibited or delayed by applicable local law from being repatriated to the United Kingdom (in the case 

of the foregoing clauses (x) and (y), as reasonably determined by the Issuer in good faith which determination 

shall be conclusive), the portion of such Net Available Cash so affected will not be required to be applied in 

compliance with clause (iii) of the first paragraph of this covenant, and such amounts may be retained by the 

applicable Foreign Subsidiary; provided that, in the case of this clause (y), the Issuer shall take commercially 

reasonable efforts to cause the applicable Foreign Subsidiary to take all actions reasonably required by the 

applicable local law, applicable organisational impediments or other impediment to permit such repatriation, 

and if such repatriation of any of such affected Net Available Cash can be achieved such repatriation will be 



 

promptly effected and such repatriated Net Available Cash will be applied (whether or not repatriation actually 

occurs) in compliance with clause (iii) of the first paragraph of this covenant. The time periods set forth in this 

covenant shall not start until such time as the Net Available Cash may be repatriated whether or not such 

repatriation actually occurs. 

If the aggregate principal amount of Notes and other Indebtedness of the Issuer or a Restricted Subsidiary 

validly tendered and not validly withdrawn (or otherwise subject to purchase, redemption or repayment) in 

connection with an offer pursuant to clause (B) above exceeds the Excess Proceeds, the Excess Proceeds will 

be apportioned between the Notes and such other Indebtedness of the Issuer or a Restricted Subsidiary, with 

the portion of the Excess Proceeds payable in respect of the Notes to equal the lesser of (x) the Excess 

Proceeds amount multiplied by a fraction, the numerator of which is the outstanding principal amount of the 

Notes and the denominator of which is the sum of the outstanding principal amount of the Notes and the 

outstanding principal amount of the relevant other Indebtedness of the Issuer or a Restricted Subsidiary, and 

(y) the aggregate principal amount of Notes validly tendered and not validly withdrawn. 

For the purposes of clause (ii) of paragraph (a) above, the following are deemed to be cash: (1) Temporary 

Cash Investments and Cash Equivalents, (2) the assumption of Indebtedness of the Issuer (other than 

Disqualified Stock of the Issuer) or any Restricted Subsidiary and the release of the Issuer or such Restricted 

Subsidiary from all liability on payment of the principal amount of such Indebtedness in connection with such 

Asset Disposition, (3) Indebtedness of any Restricted Subsidiary that is no longer a Restricted Subsidiary as a 

result of such Asset Disposition, to the extent that the Issuer and each other Restricted Subsidiary are released 

from any guarantee of such Indebtedness in connection with such Asset Disposition, (4) securities received by 

the Issuer or any Restricted Subsidiary from the transferee that are converted by the Issuer or such Restricted 

Subsidiary into cash within 180 days, (5) consideration consisting of Indebtedness of the Issuer or any 

Restricted Subsidiary received from Persons who are not the Issuer or any Restricted   Subsidiary, 

(6) Additional Assets and (7) any Designated Non-cash Consideration received by the Issuer or any of its 

Restricted Subsidiaries in an Asset Disposition having an aggregate Fair Market Value, taken together with all 

other Designated Non-cash Consideration received pursuant to this clause, not to exceed an aggregate amount 

at any time outstanding equal to the greater of £37.5 million and 12.5% of LTM EBITDA (with the Fair Market 

Value of each item of Designated Non-cash Consideration being measured on the date a legally binding 

commitment for such disposition (or, if later, for the payment of such item) was entered into and without 

giving effect to subsequent changes in value). 

(b) In the event of an Asset Disposition that requires the purchase of Notes pursuant to clause (iii)(B) of 

paragraph (a) above, the Issuer will be required to repurchase Notes tendered pursuant to an offer by the 

Issuer for the Notes (the “Asset Offer”) at a purchase price of 100% of their principal amount plus 

accrued and unpaid interest, if any, to the purchase date in accordance with the procedures (including 

prorating in the event of oversubscription) set forth in the Indenture. If the aggregate purchase price of 

the Notes tendered pursuant to the Asset Offer is less than the Net Available Cash allotted to the 

repurchase of Notes, the remaining Net Available Cash will be available to the Issuer and the Restricted 

Subsidiaries for use in accordance with clause (iii)(B) of paragraph (a) above (to repay other 

Indebtedness of the Issuer or a Restricted Subsidiary) or clause (iii)(C) of paragraph (a) above. The 

Issuer will not be required to make an Asset Offer for Notes pursuant to this covenant if the Net Available 

Cash available therefor (after application of the proceeds as provided in clause (iii)(A) of paragraph 

(a) above), is less than £15.0 million for any particular Asset Disposition (which lesser amounts will be 

carried forward for purposes of determining whether an Asset Offer is required with respect to the Net 

Available Cash from any subsequent Asset Disposition). 

(c) The Issuer will, not later than 45 days after the Issuer becomes obligated to make an Asset Offer 

pursuant to this covenant (it being understood that the Issuer may satisfy its obligations pursuant to this 

covenant by making an Asset Offer with respect to all or part of the Net Available Cash from an Asset 

Disposition in advance of being required to do so by the Indenture), mail a notice to each Holder with a 

copy to the Trustee and the Paying Agent stating (1) that an Asset Disposition that requires the purchase 

of a portion of the Notes has occurred and that such Holder has the right (subject to the prorating 

described below) to require the Issuer to repurchase a portion of such Holder’s Notes in cash equal to 

100% of the principal amount thereof, plus accrued and unpaid interest, if any, to the date of purchase 

(subject to the right of Holders of record on a record date to receive interest on the relevant Interest 

Payment Date); (2) the repayment date (which will be no earlier than 10 days nor later than 60 days from 

the date such notice is mailed); (3) the instructions determined by the Issuer, consistent with this 

covenant, that a Holder must follow in order to have its Notes purchased; and (4) the amount of the Asset 

Offer. If, upon the expiration of the period for which the Asset Offer remains open, the aggregate principal 

amount of Notes surrendered by Holders exceeds the amount of the Asset Offer, the Issuer will select the 
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Notes to be repaid on a pro rata basis (with such adjustments as may be deemed appropriate by the 

Issuer so that only Notes in minimum denominations of £100,000 or integral multiples of £1,000 in 

excess thereof will be repaid). 

(d) To the extent that the provision of any applicable laws or regulations, including securities laws, conflict 

with provisions of this covenant, the Issuer and the Restricted Subsidiaries will comply with the 

applicable laws and regulations and will not be deemed to have breached their respective obligations 

under this covenant by virtue thereof. 

(e) The sale, lease, conveyance or other disposition of all or substantially all of the assets of the Issuer and 

its Restricted Subsidiaries taken as a whole will be governed by the provisions of the Indenture described 

above under the caption “—Change of Control” and/or the provisions described above under the caption 

“—Certain Covenants—Merger and Consolidation” and not by the provisions described under the caption 

“—Certain Covenants—Limitation on Sales of Assets and Subsidiary Stock”. 

 
Limitation on Liens 

The Issuer will not, and will not permit any Restricted Subsidiary to, directly or indirectly, create or permit to 

exist any Lien on any of its property or assets (including Capital Stock of any other Person), whether owned on the 

date of the Indenture or thereafter acquired, securing any Indebtedness of the Issuer or any Restricted Subsidiary 

(the “Initial Lien”), unless (a) in the case of any property or assets that does not constitute Collateral, (i) such Lien 

is a Permitted Lien or (ii) contemporaneously therewith effective provision is made to secure the Notes and the 

Indenture or, in respect of Liens on property or assets of any Guarantor, any Note Guarantee thereof, equally and 

rateably with (or, in the case of Subordinated Obligations and Guarantor Subordinated Obligations on a senior basis 

to) such obligation for so long as such obligation is so secured by such Initial Lien and (b) in the case of any 

property or assets that constitute Collateral, such Lien is a Permitted Collateral Lien. 

 

Any such Lien thereby created in favour of the Notes or any such Note Guarantee will be automatically and 

unconditionally released and discharged upon (i) the release and discharge of the Initial Lien to which it relates or 

(ii) as set forth under the caption “—Security”. 
 

Future Guarantors 

Subject to the immediately following paragraph, the Issuer will cause each Restricted Subsidiary that enters 

into any guarantee of payment by the Issuer or by any Guarantor of any Indebtedness of the Issuer or any such 

Guarantor (any such guarantee, the “Triggering Indebtedness”), to guarantee payment of the Notes on a senior or 

pari passu basis with such Restricted Subsidiary’s guarantee of such other Indebtedness. In addition, the Issuer 

may cause any Restricted Subsidiary that is not a Guarantor to guarantee payment of the Notes and become a 

Guarantor. 

 

The Issuer will not be obligated to cause any Restricted Subsidiary to become a Guarantor unless (x) (i) such 

Subsidiary accounts for more than 5.0% of the Group’s LTM EBITDA and (ii) the Indebtedness guaranteed thereby 

referred to above is either Incurred pursuant to (A) the Senior Facilities Agreement, or (B) clause (b)(i) of the 

covenant described under the caption “—Certain Covenants—Limitation on Indebtedness” in an aggregate 

principal amount exceeding £7.5 million or (C) is Public Debt and (y) in the good faith determination of the Issuer 

(which determination shall be conclusive), the provision by such Restricted Subsidiary of a Note Guarantee would 

not be inconsistent with the Agreed Security Principles and could not reasonably be expected to give rise to or 

result in: 

• any violation of applicable law that cannot be avoided or otherwise prevented through measures 

reasonably available to the Issuer (including any reasonably available “whitewash” procedures or similar 

procedures that would be required in order to enable such Note Guarantee to be provided in accordance 

with applicable law); 

• any liability (criminal, civil, administrative or other) for any of the officers, directors or shareholders of 

the Issuer, any Subsidiary thereof (including such Guarantor); 

• any cost, expense, liability or obligation (including, without limitation, any Tax or any obligation to pay 

any Additional Amount) other than routine and immaterial out-of-pocket expenses incurred in connection 

with (x) any governmental or regulatory filings required as a result of such Note Guarantee or (y) any 

“whitewash” procedures (or similar procedures that would be required in order to enable such 

Note Guarantee to be provided in accordance with applicable law) undertaken in connection with such 

Note Guarantee. 
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Subject to the Intercreditor Agreement, each Guarantor, as primary obligor and not merely as surety, will 

jointly and severally, irrevocably and fully and unconditionally guarantee, on a pari passu basis with the Senior 

Facilities Agreement, the punctual payment when due, whether at Stated Maturity, by acceleration or otherwise, of 

all monetary obligations of the Issuer under the Indenture and the Notes, whether for principal of or interest on the 

Notes, expenses, indemnification or otherwise (all such obligations guaranteed by such Guarantors being herein 

called the “Guaranteed Obligations”). 
 

The obligations of each Guarantor will be subject to the limitations provided in the Agreed Security Principles 

and will be further limited to the maximum amount that can be guaranteed by such Guarantor without rendering its 

Note Guarantee void, voidable or unenforceable under applicable law relating to fraudulent conveyance or 

fraudulent transfer or any other law affecting the rights of creditors generally or otherwise relating to the insolvency 

of debtors. Notwithstanding any other provisions of the Indenture, each Note Guarantee shall be in such form and 

substance, and subject to such terms, conditions, limitations, qualifications and restrictions as may be necessary 

or appropriate (in the good faith determination of the Issuer, which determination shall be conclusive) by reason of 

or to comply with any applicable law, rule or regulation, including the law of any jurisdiction where the relevant 

Guarantor is organised or conducts business. 
 

Each Note Guarantee shall be a continuing guarantee and shall (i) subject to the paragraphs below, remain in 

full force and effect until payment in full of the principal amount of all outstanding Notes (whether by payment at 

maturity, purchase, redemption, defeasance, retirement or other acquisition) and all other Guaranteed Obligations 

of the Guarantor then due and owing, (ii) be binding upon such Guarantor and (iii) inure to the benefit of and be 

enforceable by the Trustee, the Holders and their permitted successors, transferees and assigns. 
 

The Guaranteed Obligations of each Guarantor hereunder shall continue to be effective or shall be reinstated, 

as the case may be, if at any time any payment which would otherwise have reduced or terminated the obligations 

of any Guarantor hereunder and under its Note Guarantee (whether such payment shall have been made by or on 

behalf of the issuer or by or on behalf of a Guarantor) is rescinded or reclaimed from any of the Holders upon the 

insolvency, bankruptcy, liquidation or reorganisation of the Issuer, any Guarantor or otherwise, all as though such 

payment had not been made. 
 

Each Note Guarantee shall be released in accordance with the provisions described under the caption 

“—Releases of the Notes Guarantees”. 
 

Upon any such occurrence, the Trustee and the Security Agent, if applicable, shall execute any documents 

reasonably requested in order to evidence such release, discharge and termination in respect of the applicable 

Note Guarantee, subject to customary protections and indemnifications. 
 

Neither the Issuer nor any such Guarantor will be required to make a notation on the Notes to reflect any such 

Note Guarantee or any such release, termination or discharge. 

 
Reports 

So long as any Notes are outstanding, the Issuer will provide to the Trustee: 

(a) within 120 days after the end of each fiscal year of the Issuer beginning with the fiscal year ending 

March 27, 2021, annual reports containing the following information with a level of detail that is 

substantially comparable to this Offering Circular: (a) an audited consolidated balance sheet of the Issuer 

as of the end of the two most recent fiscal years and an audited consolidated income statements and 

statements of cash flow of the Issuer for the three most recent fiscal years, including complete footnotes 

to such financial statements and the report of the independent auditors on the financial statements; (b) a 

pro forma income statement and balance sheet information of the Issuer, together with explanatory 

footnotes, for any material acquisitions, dispositions or recapitalisations that have occurred since the 

beginning of the most recently completed fiscal year as to which such annual report relates and which, in 

each case, represent greater than 20% of LTM EBITDA of the Issuer on a pro forma basis (unless such 

pro forma information has been provided in a previous report pursuant to clause (b) or (c) below 

(provided that such pro forma financial information will be provided only to the extent it can be prepared 

without the Issuer incurring unreasonable expense, in which case, the Issuer will provide, in the case of a 

material acquisition, any available audited financial statements for the most recently audited fiscal year of 

the acquired entity)); (c) an operating and financial review of the audited financial statements (in a scope 

that is substantially comparable to the information contained in the “Operating and Financial Review” of 

this Offering Circular); and (d) a description of the business, management and shareholders of the Issuer, 

material affiliate transactions and material debt instruments; 
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(b) within 90 days after the end of the Issuer’s fiscal half-year in each fiscal year beginning with the half-year 

ending September 26, 2020, semi-annual reports containing the following information: (a) an unaudited 

condensed consolidated balance sheet as of the end of such six-month period and unaudited condensed 

statements of income and cash flow for the year to date period ending on the unaudited condensed 

balance sheet date, and the comparable prior year period for the Issuer, together with condensed 

footnote disclosure; (b) a pro forma income statement and balance sheet information of the Issuer, 

together with explanatory footnotes, for any material acquisitions, dispositions or recapitalisations that 

have occurred since the beginning of the period as to which such quarterly report relates and which, in 

each case, represent greater than 20% of LTM EBITDA of the Issuer on a pro forma basis (provided that 

such pro forma financial information will be provided only to the extent available without unreasonable 

expense and, if unreasonable expense would be incurred by the Issuer in such preparation, in the case of 

a material acquisition, only provide any actually available financial information for the most recent interim 

or annual period for the acquired entity); (c) an operating and financial review of the unaudited financial 

statements (in a scope that is substantially comparable to the information contained in the “Operating 

and Financial Review” of this Offering Circular); and (d) material recent developments; 

(c) within 90 days after the end of the Issuer’s first and third fiscal quarters in each fiscal year beginning with 

the fiscal quarter ending June 27, 2020, a trading update in respect of such fiscal quarter consistent with 

past practice; and 

(d) as soon as reasonably practicable after the occurrence of any material acquisition, disposition or 

restructuring of the Issuer and its Restricted Subsidiaries, taken as a whole, and which, in each case, 

represent greater than 20% of LTM EBITDA of the Issuer on a pro forma basis or any change in the Chief 

Financial Officer or Chief Executive Officer of the Issuer or change in auditors of the Issuer, a report 

containing a description of such event, 
 

provided, however, that the reports set forth in clauses (a), (b), (c) and (d) above will not be required to (1) contain 

any reconciliation to U.S. generally accepted accounting principles, (2) include separate financial statements for any 

Guarantors or non-guarantor Subsidiaries of the Issuer or (3) include any disclosure with respect to the results of 

operations or any other financial or statistical disclosure not of a type included in the Offering Circular. All financial 

statements shall be prepared in accordance with IFRS. 
 

For so long as the Issuer is listed on the Main Market of the London Stock Exchange: 

(a) the Issuer will be deemed to have complied with its obligations pursuant to clause (a) of the first 

paragraph of this covenant if it has published on a website maintained by the Group (or otherwise made 

publicly available in accordance with the rules of the U.K. Listing Authority) an annual report meeting the 

requirements of Art. 3 of the Luxembourg Law of January 11, 2008 in transparency requirements 

regarding information about issuers whose securities are admitted to trading on a regulated market, as 

amended (the “Transparency Law”) within the time periods set out in such clause (a); 

(b) the Issuer will be deemed to have complied with its obligations pursuant to clause (b) of the first 

paragraph of this covenant if it has published on a website maintained by the Group (or otherwise made 

publicly available in accordance with the rules of the U.K. Listing Authority) a semi-annual report meeting 

the requirements of Art. 4 of the Transparency Law within the time periods set out in such clause (b); and 

(c) the Issuer will be deemed to have complied with its obligations pursuant to clause (d) of the first 

paragraph of this covenant if it has complied with the applicable rule(s) of the U.K. Listing Authority in 

respect of the occurrence of such event. 
 

Substantially concurrently with the issuance to the Trustee after the Issue Date of the reports specified in 

paragraph (a), (b), (c) or (d) above, the Issuer will also (1) use its commercially reasonable efforts (i) to post 

copies of such reports on such website as may be then maintained by the Issuer and its subsidiaries or 

(ii) otherwise to provide substantially comparable public availability of such reports (as determined by the Issuer in 

good faith) (it being understood that, without limitation, making such reports available on Bloomberg or another 

private electronic information service will constitute substantially comparable public availability), or (2) to  the 

extent the Issuer determines in good faith that it cannot make such reports available in the manner described in the 

preceding clause (1) after the use of its commercially reasonable efforts, furnish such reports to the Holders and 

prospective purchasers of the Notes, upon their request. The publication of the reports specified in paragraph (a), 

(b), (c) or (d) above pursuant to clauses (i) or (ii) of the immediate preceding sentence will be deemed to satisfy 

the Issuer’s obligations to provide such reports to the Trustee. 
 

In the event the Issuer becomes an SEC registrant and subject to the reporting requirements of Section 13(a) 

or 15(d) of the Exchange Act, or elects to comply with such provisions, the Issuer will, for so long as it continues to 



 

file the reports required by Section 13(a) with the SEC, make available to the Trustee the annual reports, 

information, documents and other reports that the Issuer is, or would be, required to file with the SEC pursuant to 

such Section 13(a) or 15(d). Upon complying with the foregoing requirement, the Issuer will be deemed to have 

complied with the provisions contained in this covenant. 

 
In addition, so long as the Notes remain outstanding and during any period during which the Issuer is not 

subject to Section 13 or 15(d) of the Exchange Act nor exempt from reporting pursuant to Rule 12g3-2(b) under 

the Exchange Act, the Issuer shall furnish to the Holders and prospective purchasers of the Notes, upon their 

request, the information required to be delivered pursuant to Rule 144A(d)(4) under the Securities Act. 

 
The Issuer will also make available copies of all reports required by clauses (a) through (c) of the first 

paragraph of this covenant, if and so long as the Notes are listed on the Official List of the Luxembourg Stock 

Exchange and admitted to trading on the Euro MTF Market and the rules and regulations of the Luxembourg Stock 

Exchange so require, at the offices of the Registrar in Luxembourg. 

 

Impairment of Security Interest 

The Issuer shall not, and the Issuer shall not permit any Restricted Subsidiary to, take or omit to take any 

action, which action or omission would or is reasonably likely to, in each case, in the good faith determination of 

the Issuer, have the result of materially impairing the security interest with respect to the Collateral (it being 

understood that the incurrence of Liens on the Collateral permitted by the definition of Permitted Collateral Liens 

shall under no circumstances be deemed to materially impair the security interest with respect to the Collateral) for 

the benefit of the Trustee and the Holders, and the Issuer shall not, and the Issuer shall not permit any Restricted 

Subsidiary to, grant to any Person other than the Trustee, the Security Agent and the holders of the Notes (other 

than of any Additional Notes), the other beneficiaries described in the Security Documents and the Intercreditor 

Agreement or any Additional Intercreditor Agreement, any interest whatsoever in any of the Collateral (other than 

pursuant to a sale, lease, transfer, disposition, merger or conveyance not otherwise prohibited by the Indenture), 

provided that (a) nothing in this provision will restrict the discharge or release of the Collateral in accordance with 

the Indenture, the Security Documents, the Intercreditor Agreement and any Additional Intercreditor Agreement and 

(b) subject to the second paragraph of this covenant, the Issuer and its Restricted Subsidiaries may incur Permitted 

Collateral Liens. 

 
The Indenture will provide that, at the direction of the Issuer and without the consent of the holders of the 

Notes, the Trustee and the Security Agent shall from time to time enter into one or more amendments, extensions, 

renewals, restatements, supplements, modifications or replacements to the Security Documents to: (i) cure any 

ambiguity, omission, defect or inconsistency therein, (ii) provide for Permitted Collateral Liens to the extent 

permitted under the Indenture (including by way of release and retaking of Security Documents), (iii) comply with 

the terms of the Intercreditor Agreement or any Additional Intercreditor Agreement, (iv) add to the  Collateral, 

(v) evidence the succession of another Person to the Issuer, a Guarantor or any security provider, as applicable, 

and the assumption by such successor of the obligations under the Indenture, the Notes, the Note Guarantee, the 

Intercreditor Agreement, any Additional Intercreditor Agreement and the Security Documents, as applicable, in each 

case, in accordance with the caption “—Certain Covenants—Merger and Consolidation”, (vi) provide for the release 

of property and assets constituting Collateral from the Liens created under the Security Documents and/or the 

release of the Note Guarantee of a Guarantor, in each case, in accordance with (and if permitted by) the terms of 

the Indenture, (vii) conform the Security Documents to this Description of Notes, (viii) evidence and provide for the 

acceptance of the appointment of a successor Trustee or Security Agent, (ix) provide for Additional Notes to also 

benefit from the Collateral, or (x) make any other change thereto that does not adversely affect the holders of the 

Notes in any material respect; provided, however, that no Security Document may be amended, extended, renewed, 

restated, supplemented or otherwise modified or replaced (otherwise than for reasons specified in clauses (i), 

(x) (in connection with any enforcement action) and (iv) through (x)), unless contemporaneously with such 

amendment, extension, renewal, restatement, supplement, modification or renewal, the Issuer delivers to the 

Trustee and the Security Agent, either: 

(1) a solvency opinion, in form and substance reasonably satisfactory to the Trustee, from an Independent 

Financial Advisor confirming the solvency of the grantor of the security and the Issuer and its Restricted 

Subsidiaries, taken as a whole, on a consolidated basis, in each case, after giving effect to any 

transaction related to such amendment, extension, renewal, restatement, supplement, modification or 

replacement; or 

(2) a certificate from the Board of Directors or responsible accounting or financial officer of the Issuer 

(acting in good faith) substantially in the form attached to the Indenture that confirms the solvency of the 
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grantor of the security and the Issuer and its Restricted Subsidiaries, taken as a whole, on a consolidated 

basis, in each case, after giving effect to any transaction related to such amendment, extension, renewal, 

restatement, supplement, modification or replacement; or 

(3) an opinion of counsel, in form and substance reasonably satisfactory to the Trustee (subject to 

customary assumptions, exceptions and qualifications), confirming that, after giving effect to any 

transactions related to such amendment, extension, renewal, restatement, supplement, modification or 

replacement, the security interest or security interests created under the Security Documents so 

amended, extended, renewed, restated, supplemented, modified or replaced are valid security interests 

not otherwise subject to any limitation, imperfection or new hardening period, in equity or at law, that 

such security interest or security interests were not otherwise subject to immediately prior to such 

amendment, extension, renewal, restatement, supplement, modification or replacement. 

 

In the event that this covenant is complied with, the Trustee and the Security Agent shall (subject to 

customary protections and indemnifications) consent to and enter into all necessary documentation to implement 

such amendment, extension, renewal, restatement, supplement, modification or replacement without the need for 

instructions from the Holders. 

 
Merger and Consolidation 

The Issuer 

(a) The Issuer will not consolidate with or merge with or into, or convey, transfer, lease or otherwise dispose 

of all or substantially all of its properties and assets taken as a whole in one or more related transactions, 

to any Person, unless: 

(i) the resulting, surviving or transferee Person (the “Successor Issuer”) is a Person organised and 

existing under the laws of Luxembourg or any other member state of the European Union, the 

United Kingdom, or the United States of America, any State thereof or the District of Columbia, and 

the Successor Issuer (if not the Issuer) expressly assumes all the obligations of the Issuer under the 

Notes, the Indenture, the Security Documents, the Intercreditor Agreement and any Additional 

Intercreditor Agreement by executing and delivering to the Trustee a supplemental indenture, an 

accession agreement and/or one or more other documents or instruments in form reasonably 

satisfactory to the Trustee; 

(ii) immediately after giving effect to such transaction (and treating any Indebtedness that becomes an 

obligation of the Successor Issuer as a result of such transaction as having been Incurred by the 

Successor Issuer at the time of such transaction), no Default or Event of Default will have occurred 

and be continuing; 

(iii) immediately after giving pro forma effect to such transaction and any related financing transactions, 

either (A) the Issuer or, if applicable, the Successor Issuer could Incur at least £1.00 of additional 

Indebtedness pursuant to paragraph (a) of the covenant described under the caption “—Certain 

Covenants—Limitation on Indebtedness” or (B) the Consolidated Coverage Ratio of the Issuer (or, if 

applicable, the Successor Issuer with respect thereto) would equal or exceed the Consolidated 

Coverage Ratio of the Issuer immediately prior to giving effect to such transaction; 

(iv) each Guarantor (other than (x) any Guarantor that will be released from its obligations under its 

Note Guarantee in connection with such transaction and (y) any party to any such consolidation or 

merger) shall have delivered a supplemental indenture or other document or instrument in form 

reasonably satisfactory to the Trustee, confirming its Note Guarantee (other than any Note 

Guarantee that will be discharged or terminated in connection with such transaction); and 

(v) the Issuer will have delivered to the Trustee an Officer’s Certificate and an Opinion of Counsel, each 

to the effect that such consolidation, merger or transfer complies with the provisions described in 

this paragraph; provided that (x) in giving such opinion such counsel may rely on an Officer’s 

Certificate as to compliance with the foregoing clauses (ii) and (iii) and as to any matters of fact, and 

(y) no Opinion of Counsel will be required for a consolidation, merger or transfer described in 

paragraph (b) of this covenant. 

 
Guarantors 

(b) A Guarantor (other than a Guarantor whose Note Guarantee is to be released in accordance with the 

terms of the Indenture) will not consolidate with or merge with or into, or convey, transfer, lease or 
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otherwise dispose of all or substantially all of the properties and assets of the Issuer and its Restricted 

Subsidiaries taken as a whole in one or more related transactions, to any Person, unless: 

(i) immediately after giving effect to such transaction, no Default or Event of Default will have occurred 

and be continuing; and 

(ii) either 

(a) the Person acquiring the property in any such sale or disposition or the Person formed by or 

surviving any such consolidation or merger assumes all the obligations of that Guarantor under 

its Note Guarantee, the Indenture and the Security Documents to which such Guarantor is a 

party pursuant to a supplemental indenture and appropriate Security Documents in a form 

reasonably satisfactory to the Trustee; or 

(b) the Net Cash Proceeds of such sale or other disposition are applied in accordance with the 

applicable provisions of the Indenture. 

 
In addition, the Issuer will not, directly or indirectly, lease all or substantially all of the properties and assets of 

it and its Restricted Subsidiaries taken as a whole, in one or more related transactions, to any other Person. 

 
Clauses (ii) of paragraph (a) and (i) of paragraph (b) of this covenant will not apply to (1) any consolidation or 

merger among Guarantors or (2) any consolidation or merger among the Issuer and any Guarantor or (3) any 

transaction in which any Restricted Subsidiary consolidates with, merges into or transfers all or part of its assets to 

the Issuer or (4) a transaction in which the Issuer or a Guarantor consolidates or merges with or into or transfers 

all or substantially all its properties and assets to (x) an Affiliate solely for the purpose of reincorporating or 

reorganising the Issuer or a Guarantor in another jurisdiction or changing its legal structure to a corporation or 

other entity or (y) a Restricted Subsidiary of the Issuer so long as all assets of the Issuer and the Restricted 

Subsidiaries of the Issuer immediately prior to such transaction (other than Capital Stock of such Restricted 

Subsidiary) are owned by the Issuer and its Restricted Subsidiaries immediately after the consummation thereof. 

 
Upon any transaction involving the Issuer in accordance with this covenant, in which the Issuer is not the 

Successor Issuer, the Successor Issuer will succeed to, and be substituted for, and may exercise every right and 

power of the Issuer under the Notes, the Indenture, the Intercreditor Agreement, any Additional Intercreditor 

Agreement and the Security Documents, and thereafter the predecessor Issuer will be relieved of all obligations and 

covenants under the Notes, the Indenture, the Intercreditor Agreement, any Additional Intercreditor Agreement and 

the Security Documents, except that the predecessor Issuer in the case of a lease of all or substantially all its assets 

will not be released from its obligation to pay the principal of and interest on the Notes. 

 

Financial Calculations for Limited Condition Acquisitions 

In connection with any Limited Condition Acquisition, and any related transactions (including any financing 

thereof), at the Issuer’s election, (a) compliance with any requirement relating to the absence of a Default or Event 

of Default may be determined as of the date a definitive agreement for such Limited Condition Acquisition, is 

entered into (the “effective date”) and not as of any later date as would otherwise be required under the Indenture, 

and (b) any calculation of the Consolidated Coverage Ratio, the Consolidated Net Leverage Ratio, the Consolidated 

Secured Net Leverage Ratio or any amount based on a percentage of LTM EBITDA, or any other determination 

under any basket or ratio under the Indenture, may be made as of such effective date and, to the extent so made, 

will not be required to be made at any later date as would otherwise be required under the Indenture, giving pro 

forma effect to such Limited Condition Acquisition, and any related transactions (including any Incurrence of 

Indebtedness and the use of proceeds thereof). The Indenture will also provide that, if the Issuer makes such an 

election, any subsequent calculation of any such ratio, percentage and/or basket (unless the definitive agreement 

for such Limited Condition Acquisition expires or is terminated without its consummation) shall be calculated on an 

equivalent pro forma basis. As used herein, the term “Limited Condition Acquisition” means any acquisition by one 

or more of the Issuer and its Restricted Subsidiaries of any assets, business or Person or any other Investment 

permitted by the Indenture whose consummation is not conditioned on the availability of, or on obtaining, third 

party financing. 

 

Listing 

The Issuer shall use its commercially reasonable efforts to obtain and, for so long as the Notes are 

outstanding, maintain thereafter the listing of such Notes on the Official List of the Luxembourg Stock Exchange or, 

if at any time the Issuer determines that it shall not obtain or maintain such listing on the Official List of the 
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Luxembourg Stock Exchange, or if maintenance of such listing becomes unduly onerous, it shall, prior to  the 

delisting of the Notes from the Official List of the Luxembourg Stock Exchange and their withdrawal from trading on 

the Luxembourg Stock Exchange’s Euro MTF Market, use all commercially reasonable efforts to list and maintain 

thereafter a listing of such Notes on another internationally recognised stock exchange. 

 
Additional Intercreditor Agreements 

The Indenture will provide that, at the request of the Issuer, in connection with the Incurrence by the Issuer or 

any Guarantor of any Indebtedness permitted pursuant to the covenant described under the caption “—Certain 

Covenants—Limitation on Indebtedness” (and, in each case, such Indebtedness shall be (x) Senior Indebtedness of 

the Issuer or a Guarantor or (y) Subordinated Obligations or a Guarantor Subordinated Obligation), the Issuer, the 

relevant Guarantors, the Trustee and, if applicable, the Security Agent shall enter into with the holders of such 

Indebtedness (or their duly authorised Representatives) an amended and/or restated Intercreditor Agreement or  an 

additional intercreditor agreement (an “Additional Intercreditor Agreement”) containing substantially the same 

terms as the Intercreditor Agreement (or terms more favourable to the Holders) including with respect to the 

subordination, payment blockage, limitation on enforcement and release of guarantees (or such other terms or with 

such changes as are necessary to facilitate compliance with the covenant described under the caption “Certain 

Covenants—Future Guarantors”) and priority and release of the Security Documents (or such other terms or with 

such changes as the Issuer may in good faith determine to be necessary or appropriate relating to the Security 

Documents, in connection with the Incurrence of such Indebtedness, provided that such other terms are not 

materially more adverse to the Holders taken as a whole than the terms contained in the Intercreditor Agreement); 

provided, that such Additional Intercreditor Agreement will not impose any personal obligations on the Trustee or 

the Security Agent or adversely affect the rights, duties, liabilities or immunities of the Trustee or the Security Agent 

under the Indenture or the Intercreditor Agreement without the consent of the Trustee and the Security Agent. 

Pursuant to any such Additional Intercreditor Agreements, such other Indebtedness may constitute Senior 

Indebtedness or Subordinated Obligations or Guarantor Subordinated Obligations. If more than one such 

intercreditor agreement is outstanding at any one time, the collective terms of such intercreditor agreements must 

not conflict in any material respect. 
 

The Indenture also will provide that, at the direction of the Issuer and without the consent of Holders, the 

Trustee and the Security Agent shall from time to time enter into one or more amendments to any Intercreditor 

Agreement or Additional Intercreditor Agreement to: (1) cure any ambiguity, manifest error, omission, defect or 

inconsistency of any Intercreditor Agreement or any Additional Intercreditor Agreement, (2) increase the amount of 

Indebtedness of the types covered by any Intercreditor Agreement or any Additional Intercreditor Agreement that 

may be Incurred by the Issuer or any of its Subsidiaries that is subject to any Intercreditor Agreement or any 

Additional Intercreditor Agreement (including the addition of provisions relating to new Indebtedness that is 

contractually subordinated in right of payment to the Notes or the Note Guarantees, as applicable), (3) add 

Guarantors to any Intercreditor Agreement or an Additional Intercreditor Agreement, (4) add security to or for the 

benefit of the Notes (including Additional Notes), or confirm and evidence the release, termination or discharge of 

any Note Guarantee or Lien (including Liens on the Collateral and the Security Documents) when such release, 

termination or discharge is provided for or permitted under the Indenture, any Intercreditor Agreement or any 

Additional Intercreditor Agreement, (5) make provision for pledges of the Collateral securing Additional Notes to 

rank pari passu with the Security Documents or to implement any Permitted Collateral Liens, (6) provide for the 

assumption by a successor of the obligations of the Issuer under any Intercreditor Agreement or any Additional 

Intercreditor Agreement, (7) make any change in the subordination provisions of any Intercreditor Agreement or 

any Additional Intercreditor Agreement that would limit or terminate the benefits available to any holder of Senior 

Indebtedness of a Guarantor (or any Representative thereof) under such subordination provisions or as otherwise 

permitted by any Intercreditor Agreement or Additional Intercreditor Agreement, (8) conform the text of any 

Intercreditor Agreement or Additional Intercreditor Agreement to any provision of this “Description of Notes”, or 

(9) make any other change to any Intercreditor Agreement or Additional Intercreditor Agreement that does not 

materially adversely affect the Holders. The Issuer shall not otherwise direct the Trustee and the Security Agent to 

enter into any amendment to any Intercreditor Agreement or Additional Intercreditor Agreement without the 

consent of the Holders of a majority in aggregate principal amount of the Notes then outstanding, except as 

otherwise permitted below under “—Amendments and waivers,” and the Issuer may only direct the Trustee and the 

Security Agent to enter into any amendment to the extent such amendment does not impose any personal 

obligations on the Trustee and the Security Agent or adversely affect the rights, duties, liabilities or immunities of 

the Trustee and the Security Agent under the Indenture or any Intercreditor Agreement or an Additional 

Intercreditor Agreement. 
 

The Indenture shall also provide that, in relation to any Intercreditor Agreement or an Additional Intercreditor 

Agreement, the Trustee and the Security Agent shall consent on behalf of the Holders to the payment, repayment, 
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purchase, repurchase, defeasance, acquisition, retirement or redemption of any obligations subordinated to the 

Notes thereby; provided, however, that such transaction would comply with the covenant described under the 

caption “—Certain Covenants—Limitation on Restricted Payments”. 

 
The Indenture will also provide that each Holder, by accepting a Note, shall be deemed to have agreed to and 

accepted the terms and conditions of each Intercreditor Agreement or an Additional Intercreditor Agreement 

(whether then entered into or entered into in the future pursuant to the provisions described herein) and to have 

irrevocably appointed the Trustee and the Security Agent to act on its behalf to enter into and comply with the 

provisions of such Intercreditor Agreement or Additional Intercreditor Agreement. 

 
A copy of each Intercreditor Agreement or an Additional Intercreditor Agreement shall be made available to 

Holders upon request to the Issuer. 

 

Events of Default 

An “Event of Default” means the occurrence of the following: 

(i) a default in any payment of interest on any Note when due, continued for a period of 30 days; 

(ii) a default in the payment of principal of any Note when due, whether at its Stated Maturity, upon optional 

redemption, upon required repurchase, upon declaration of acceleration or otherwise; 

(iii) the failure by the Issuer to comply with its obligations under paragraph (a) of the covenant described 

under the caption “—Certain Covenants—Merger and Consolidation”; 

(iv) the failure by the Issuer to comply for 60 days after notice with its other agreements contained in the 

Notes, the Indenture, any of the Security Documents, the Intercreditor Agreement or any Additional 

Intercreditor Agreement to which the Trustee or the Security Agent (in its capacity as Security Agent for 

the Trustee and the Holders) is a party; 

(v) the failure by the Issuer or any Restricted Subsidiary to pay any Indebtedness for borrowed money (other 

than any Indebtedness owed to the Issuer or any Restricted Subsidiary) within any applicable grace 

period after final maturity or the acceleration of any such Indebtedness by the holders thereof because of 

a default, if the total amount of such Indebtedness so unpaid or accelerated exceeds £35.0 million or its 

equivalent in a currency other than sterling (the “cross acceleration provision”); 

(vi) certain events of bankruptcy, insolvency or reorganisation (or similar proceedings affecting the rights of 

creditors generally) of the Issuer or a Significant Subsidiary, or of other Restricted Subsidiaries that are 

not Significant Subsidiaries but would, in the aggregate, constitute a Significant Subsidiary if considered 

as a single Person, pursuant to or within the meaning of any Bankruptcy Law (the “bankruptcy 

provisions”); 

(vii) the rendering of any final non-appealable judgment for the payment of money in an amount (net of any 

insurance or indemnity payments actually received in respect thereof prior to or within 90 days from the 

entry thereof, or to be received in respect thereof in the event any appeal thereof will be unsuccessful) in 

excess of £35.0 million or its equivalent in a currency other than sterling against the Issuer or a 

Significant Subsidiary, or jointly and severally against other Restricted Subsidiaries that are not 

Significant Subsidiaries but would in the aggregate constitute a Significant Subsidiary if considered as a 

single Person, that is not discharged, or bonded or insured by a third Person, if such judgment is not 

subject to appeal and remains outstanding for a period of 90 days following its notification to the 

judgment debtor and is not discharged, waived or stayed (the “judgment default provision”); 

(viii) the failure of any applicable Note Guarantee by the Issuer or a Guarantor that is a Significant Subsidiary 

to be in full force and effect (except as contemplated by the terms thereof or of the Notes or the 

Indenture) or the denial or disaffirmation in writing by the Issuer or any applicable Guarantor that is a 

Significant Subsidiary of its obligations under the Notes and the Indenture or its Note Guarantee (other 

than by reason of the termination of the Indenture or such Guarantee or the release of such Note 

Guarantee in accordance with such Note Guarantee and the Indenture), if such Default continues for 10 

days (the “guarantee default provision”); or 

(ix) any security interest under the Security Documents shall, at any time, cease to be in full force and effect 

(other than in accordance with the terms of the relevant Security Document, the Intercreditor Agreement, 

any Additional Intercreditor Agreement and the Indenture) with respect to Collateral having a fair market 

value in excess of £15.0 million for any reason other than the satisfaction in full of all obligations under 
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the Indenture or the release of any such security interest in accordance with the terms of the Indenture, 

the Intercreditor Agreement, any Additional Intercreditor Agreement or the Security Documents or any 

such security interest created thereunder shall be declared by a court of competent jurisdiction to be 

invalid or unenforceable or the Issuer or any Restricted Subsidiary shall assert in writing that any such 

security interest is invalid or unenforceable and any such Default continues for 10 days (the “security 

default provision”). 

 
The foregoing will constitute Events of Default whatever the reason for any such Event of Default and whether 

it is voluntary or involuntary or is effected by operation of law or pursuant to any judgment, decree or order of any 

court or any order, rule or regulation of any administrative or governmental body. 

 
However, a Default under clause (iv) will not constitute an Event of Default until the Trustee or the Holders of 

at least 25% in principal amount of the outstanding Notes notify the Issuer and the Trustee of the Default and the 

Issuer or a Guarantor, as applicable, does not cure such Default within the time specified in such clauses after 

receipt of such notice. 

 
If an Event of Default (other than an Event of Default relating to certain events of bankruptcy, insolvency or 

reorganisation of the Issuer (or similar proceedings affecting the rights of creditors generally)) occurs and is 

continuing, the Trustee, if so given notice by the Holders, or the Holders of at least 25% in principal amount of the 

outstanding Notes by notice to the Issuer and the Trustee may declare the principal of and accrued but unpaid 

interest on all the Notes to be due and payable. Upon such a declaration, such principal and interest will be due and 

payable immediately. If an Event of Default relating to certain events of bankruptcy, insolvency or reorganisation (or 

similar proceedings affecting the rights of creditors generally) of the Issuer occurs and is continuing, the principal 

of and accrued but unpaid interest on all the Notes will become immediately due and payable without any 

declaration or other act on the part of the Trustee or any Holders. Under certain circumstances, the Holders of a 

majority in principal amount of the outstanding Notes may rescind any such acceleration with respect to the Notes 

and its consequences. 

 
Notwithstanding the foregoing, in the event of a declaration of acceleration in respect of the Notes because an 

Event of Default specified in clause (v) above shall have occurred and be continuing, such declaration of 

acceleration of the Notes and such Event of Default and all consequences thereof (including any acceleration or 

resulting payment default) shall be annulled, waived and rescinded, automatically and without any action by the 

Trustee or the Holders, and be of no further effect, if within 30 days after such Event of Default arose (x) the 

Indebtedness that is the basis for such Event of Default has been discharged, or (y) the holders thereof have 

rescinded or waived the acceleration, notice, action or other event or condition (as the case may be) giving rise to 

such Event of Default, or (z) the default in respect of such Indebtedness that is the basis for such Event of Default 

has been cured. 

 
Subject to the provisions of the Indenture relating to the duties of the Trustee, in case an Event of Default 

occurs and is continuing, the Trustee will be under no obligation to exercise any of the rights or powers under the 

Indenture at the request or direction of any of the Holders unless such Holders have offered to the Trustee, and if 

so requested by the Trustee, have provided to the Trustee indemnity and/or security satisfactory to the Trustee 

against any loss, liability or expense. Except to enforce the right to receive payment of principal, premium (if any) 

or interest when due against the Issuer or any Guarantor, no Holder may pursue any remedy with respect to the 

Indenture or the Notes unless: 

(1) such Holder has previously given the Trustee written notice that an Event of Default is continuing; 

(2) Holders of at least 25% in principal amount of the outstanding Notes have requested the Trustee in 

writing to pursue the remedy; 

(3) such Holders have offered the Trustee security and/or indemnity satisfactory to it against any loss, 

liability or expense; 

(4) the Trustee has not complied with such request within 60 days after the receipt of the request and the 

offer of security and/or indemnity; and 

(5) the Holders of a majority in principal amount of the outstanding Notes have not given the Trustee a 

direction inconsistent with such request within such 60-day period. 

 
Subject to certain restrictions, the Holders of a majority in principal amount of the outstanding Notes will be 

given the right to direct the time, method and place of conducting any proceeding for any remedy available to the 
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Trustee or of exercising any trust or power conferred on the Trustee. The Trustee, however, may refuse to follow 

any direction that conflicts with law or the Indenture or that the Trustee determines is unduly prejudicial to the 

rights of any other Holder or that would involve the Trustee in personal liability. Prior to taking any action under the 

Indenture, the Trustee will be entitled to indemnification and/or security satisfactory to it in its sole discretion 

against all losses, liabilities and expenses caused by taking or not taking such action. 

 
If a Default occurs and is continuing and is known to the Trustee, the Trustee must mail to each Holder notice 

of the Default within 60 days after it occurs. Except in the case of a Default in the payment of principal of, premium 

(if any) or interest on any Note, the Trustee may withhold notice if and so long as a committee of its Trust Officers 

in good faith determines that withholding notice is in the interests of the Holders. In addition, the Issuer will be 

required to deliver to the Trustee, within 120 days after the end of each fiscal year, an Officer’s Certificate indicating 

whether the signer thereof knows of any Default that is continuing that occurred during the previous year. The 

Issuer will also be required to deliver to the Trustee, promptly, and in any event within 30 days, after becoming 

aware of the occurrence thereof, written notice of any event which would constitute certain Events of Default, their 

status and what action the Issuer is taking or proposes to take in respect thereof. 

 

Amendments and Waivers 

Subject to certain exceptions, the Indenture, the Notes, the Intercreditor Agreement, any Additional 

Intercreditor Agreement or any Security Document may be amended with the written consent of the Holders of not 

less than a majority in principal amount of the Notes (including Additional Notes, if any) then outstanding and any 

past default or compliance with any provisions may be waived with the consent of the Holders of not less than a 

majority in principal amount of the Notes (including Additional Notes, if any) then outstanding and, subject to 

certain exceptions, any default or compliance with any provisions thereof may be waived with the consent of the 

Holders of not less than a majority in principal amount of the Notes then outstanding (including, in each case, 

consents obtained in connection with a purchase of, or tender offer or exchange offer for, Notes). However, unless 

consented to by Holders of at least 90% of the aggregate principal amount of the then outstanding Notes (including 

consents obtained in connection with a purchase of, or tender offer or exchange offer for, Notes), without the 

consent of each holder of Notes affected, an amendment or waiver may not, with respect to any Notes held by a 

non-consenting Holder: 

(i) reduce the principal amount of Notes whose Holders must consent to an amendment or waiver; 

(ii) reduce the rate of or extend the time for payment of interest on any Note; 

(iii) reduce the principal of or extend the Stated Maturity of any Note; 

(iv) reduce the premium payable upon the redemption of any Note, or change the time on which any Note 

may be redeemed as described under the caption “—Optional Redemption” above; 

(v) make any Note payable in money other than that stated in such Note; 

(vi) impair the legal right of any Holder to receive payment of principal of and interest or Additional Amounts, 

if any, on such Holder’s Notes on or after the due dates therefor or to institute suit for the enforcement of 

any payment on or with respect to such Holder’s Notes; 

(vii) make any change to the subordination provisions of the Indenture that adversely affects the rights of any 

Holder in any material respect; 

(viii) waive a Default or Event of Default in the payment of principal of, or interest, or premium, if any, on, the 

Notes (except a rescission of acceleration of the Notes by the Holders of at least a majority in aggregate 

principal amount of the then outstanding Notes and a waiver of the payment default that resulted from 

such acceleration); 

(ix) waive a required redemption payment with respect to any Note (other than a payment required by one of 

the covenants described above under the captions “—Change of Control” or “—Certain Covenants— 

Limitation on Sales of Assets and Subsidiary Stock”); 

(x) release any Guarantor from any of its obligations under its Note Guarantee, except in accordance with the 

terms of the Indenture and the Intercreditor Agreement (or any Additional Intercreditor Agreement); 

(xi) release any Lien on Collateral granted for the benefit of the Holders, except in accordance with the terms 

of the Indenture and the Intercreditor Agreement (or any Additional Intercreditor Agreement);  or 

(xii) make any change in the amendment or waiver provisions described in this sentence. 
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Without the consent of any Holder, the Issuer, any Guarantor, the Trustee and the Security Agent, as 

applicable, may amend or supplement the Indenture, any Note, the Intercreditor Agreement, any Additional 

Intercreditor Agreement or any Security Document to (i) cure any ambiguity, mistake, omission, defect or 

inconsistency, (ii) provide for the assumption by a successor of the obligations of the Issuer or any Guarantor 

under the Indenture, the Notes, the Intercreditor Agreement, any Additional Intercreditor Agreement or any Security 

Document, (iii) provide for uncertificated Notes in addition to or in place of certificated Notes (provided, however, 

that the uncertificated Notes are issued in registered form for purposes of Section 163(f) of the Code), (iv) add any 

Note Guarantees with respect to the Notes, add security to or for the benefit of the Notes, or confirm and evidence 

the release, termination or discharge of any Note Guarantee, Lien (including the Collateral and the Security 

Documents) with respect to or securing the Notes when such release, termination or discharge is provided for or 

permitted under the Indenture and the Intercreditor Agreement (or any Additional Intercreditor Agreement) or the 

Security Documents, (v) add to the covenants of the Issuer for the benefit of the Holders or surrender any right or 

power conferred upon the Issuer, (vi) provide for or confirm the issuance of Additional Notes in accordance with 

the limitations set forth in the Indenture (including the establishment of parallel debt in respect thereof or 

amendment of the parallel debt to allow such Additional Notes to be secured), (vii) to provide that any Indebtedness 

that becomes or will become an obligation of a Successor Issuer pursuant to a transaction governed by the 

provisions described under the caption “—Certain Covenants—Merger and Consolidation” (and that is not a 

Subordinated Obligation or a Guarantor Subordinated Obligation) is Senior Indebtedness for purposes of the 

Indenture, (viii) conform the text of the Indenture, the Notes, any Note Guarantee or the Security Documents to any 

provision of this “Description of Notes” or (ix) make any change that does not materially adversely affect the rights 

of any Holder. 
 

The consent of the Holders is not necessary under the Indenture to approve the particular form of any 

proposed amendment or waiver. It is sufficient if such consent approves the substance of the proposed 

amendment or waiver. Until an amendment or waiver becomes effective, a consent to it by a Holder is a continuing 

consent by such Holder and every subsequent Holder of all or part of the related Note. Any such Holder or 

subsequent Holder may revoke such consent as to its Note by written notice to the Trustee or the Issuer, received 

thereby before the date on which the Issuer certifies to the Trustee that the Holders of the requisite principal 

amount of Notes have consented to such amendment or waiver. After an amendment or waiver under the Indenture 

becomes effective, the Issuer is required to give to Holders a notice briefly describing such amendment or waiver. 

However, the failure to give such notice to all Holders, or any defect therein, will not impair or affect the validity of 

the amendment or waiver. 
 

The Trustee shall be entitled to rely on such evidence as it deems appropriate including Officer’s Certificates 

and Opinions of Counsel. 

 
Defeasance 

The Issuer may, at its option at any time, terminate all its obligations under the Notes and the Indenture (“legal 

defeasance”), except for certain obligations, including those relating to the Trustee, the defeasance and obligations 

to register the transfer or exchange of the Notes, to replace mutilated, destroyed, lost or stolen Notes and to 

maintain a registrar and paying agent in respect of the Notes. In addition, the Issuer may, at its option at any time, 

terminate its obligations under certain covenants under the Indenture, including the covenants described under the 

caption “—Certain Covenants” (other than clauses (i) and (ii) of paragraph (a) under the caption “—Certain 

Covenants—Merger and Consolidation”) and the caption “—Change of Control”, the operation of the default 

provisions relating to such covenants described under the caption “—Events of Default” above, and the operation 

of the cross acceleration provision, the bankruptcy provisions with respect to Subsidiaries, the judgment default 

provision, the guarantee default provision and the security default provision, described under the caption “—Events 

of Default” above (“covenant defeasance”). 
 

The Issuer may exercise its legal defeasance option notwithstanding its prior exercise of its covenant 

defeasance option. If the Issuer exercises its legal defeasance option, payment of the Notes may not be accelerated 

because of an Event of Default with respect thereto. If the Issuer exercises its covenant defeasance option, payment 

of the Notes may not be accelerated because of an Event of Default specified in clauses (iv), (as it relates to the 

covenants described under the caption “—Certain Covenants” above), (v), (vi) (in the case of clause (vi) with 

respect to Restricted Subsidiaries of the Issuer only), (vii) or (viii) under the caption “—Events of Default” above or 

because of the failure of the Issuer to comply with clause (a)(ii) or (iii) or (iv) under the covenant described under 

the caption “—Certain Covenants—Merger and Consolidation” above. 
 

Either defeasance option may be exercised to any redemption date or to the maturity date for the Notes. In 

order to exercise either defeasance option, the Issuer must irrevocably deposit with the Trustee or with a person 
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designated by the Trustee and approved by the Issuer for the benefit of the Holders money, U.K. Government 

Securities, or a combination thereof, the principal of and interest on which will be sufficient (without reinvestment) 

to pay principal of, and premium (if any) and interest on, the Notes to redemption or maturity, as the case may be, 

and must comply with certain other conditions, including delivery to the Trustee of, among other things, an Opinion 

of Counsel to the effect that Holders of the applicable Notes will not recognise income, gain or loss for U.S. federal 

income tax purposes as a result of such deposit and defeasance and will be subject to U.S. federal income tax on 

the same amount and in the same manner and at the same times as would have been the case if such deposit and 

defeasance had not occurred (and, in the case of legal defeasance only, such Opinion of Counsel (x) must be based 

on a ruling of the Internal Revenue Service or a change in applicable U.S. federal income tax law since the Issue 

Date and (y) need not be delivered if all Notes not theretofore delivered to the Registrar for cancellation have 

become due and payable, will become due and payable at their Stated Maturity within one year, or are to be called 

for redemption within one year, under arrangements conforming to the requirements of the Indenture in the name, 

and at the expense, of the Issuer). 

 

Satisfaction and Discharge 

The Indenture, the Security Documents and the rights of the Trustee and the Holders under the Intercreditor 

Agreement or any Additional Intercreditor Agreement will be discharged and cease to be of further effect (except as 

to surviving rights of the Trustee and registration of transfer or exchange of the Notes, as expressly provided for in 

the Indenture) as to all outstanding Notes when (i) either (a) all Notes previously authenticated and delivered (other 

than certain lost, stolen or destroyed Notes, and certain Notes for which provision for payment was previously 

made and thereafter the funds have been released to the Issuer) have been delivered to the Registrar for 

cancellation or (b) all Notes not previously cancelled or delivered to the Registrar for cancellation (x) have become 

due and payable, (y) will become due and payable at their Stated Maturity within one year or (z) have been or are to 

be called for redemption within one year under arrangements reasonably satisfactory to the Trustee for the giving 

of notice of redemption by the Trustee in the name, and at the expense, of the Issuer; (ii) the Issuer has irrevocably 

deposited or caused to be deposited with the Trustee or with a person designated by the Trustee and approved by 

the Issuer money, U.K. Government Securities or a combination thereof, sufficient (without reinvestment) to pay 

and discharge the entire indebtedness on the Notes not previously cancelled or delivered to the Registrar for 

cancellation, for principal, premium, if any, and interest to the date of redemption or their Stated Maturity, as the 

case may be, provided that if such redemption is made pursuant to the provisions described in the third paragraph 

under the caption “—Optional Redemption”, (x) the amount of money or U.K. Government Securities, or a 

combination thereof, that the Issuer must irrevocably deposit or cause to be deposited will be determined using an 

assumed Applicable Premium calculated as of the date of such deposit or calculated by the Issuer in good faith and 

(y) the Issuer must irrevocably deposit or cause to be deposited additional money in trust on the redemption date 

as necessary to pay the Applicable Premium as determined on such date; (iii) the Issuer has paid or caused to be 

paid all other sums then payable under the Indenture by the Issuer; and (iv) the Issuer has delivered to the 

Registrar and the Trustee an Officer’s Certificate and an Opinion of Counsel each to the effect that all conditions 

precedent under the “Satisfaction and Discharge” section of the Indenture relating to the satisfaction and discharge 

of the Indenture have been complied with, provided that any such counsel may rely on any Officer’s Certificate as to 

matters of fact (including as to compliance with the foregoing clauses (i), (ii) and (iii)). If requested by the Issuer in 

writing no later than five Business Days prior to such distribution to the Trustee and the Paying Agent (which 

request may be included in the applicable notice of redemption pursuant to the above referenced Officer’s 

Certificate) the Trustee shall distribute any amount deposited to the Holders prior to the Stated Maturity or the 

redemption date, as the case may be. For the avoidance of doubt, the distribution and payments to Holders prior to 

the maturity or redemption date as set forth above shall not include any negative interest, present value adjustment, 

break cost or any additional premium on such amounts. To the extent the Notes are represented by a global note 

deposited with a depositary for a clearing system, any payment to the beneficial holders holding interests as a 

participant of such clearing system shall be subject to the then applicable procedures of the clearing system. 

 

Concerning the Trustee 

Deutsche Trustee Company Limited is to be appointed as Trustee under the Indenture. The Indenture provides 

that, except during the continuance of an Event of Default, the Trustee will perform only such duties as are set forth 

specifically in the Indenture. During the existence of an Event of Default, the Trustee will exercise such of the rights 

and powers vested in it under the Indenture and use the same degree of care and skill in its exercise as a prudent 

person would exercise under the circumstances in the conduct of such person’s own affairs. The permissive rights 

of the Trustee to take or refrain from taking any action enumerated in the Indenture will not be construed as an 

obligation or duty. 
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The Trustee will be permitted to engage in transactions with the Issuer and the Guarantors; provided, however, 

that if it acquires any conflicting interest, it must either eliminate such conflict or resign. 
 

The Indenture sets out the terms under which the Trustee may retire or be removed, and replaced. Such terms 

will include, among others, (1) that the Trustee may be removed at any time by the Holders of a majority in 

principal amount of the then outstanding Notes, or may resign at any time by giving written notice to the Issuer and 

(2) that if the Trustee at any time (a) has or acquires a conflict of interest that is not eliminated or (b) becomes 

incapable of acting as Trustee or becomes insolvent or bankrupt, then the Issuer may remove the Trustee, or any 

Holder who has been a bona fide Holder for not less than six months may petition any court for the removal of the 

Trustee and the appointment of a successor Trustee. 
 

Any removal or resignation of the Trustee shall not become effective until the acceptance of appointment by 

the successor Trustee. 
 

The Indenture provides for the indemnification of the Trustee by the Issuer for any loss, liability and expenses 

incurred without gross negligence or willful misconduct on its part, arising out of or in connection with the 

acceptance or administration of the Indenture. 

 
No personal liability of directors, officers, employees, incorporators and  stockholders 

No director, officer, employee, incorporator or stockholder of the Issuer or any Subsidiary thereof will have 

any liability for any obligation of the Issuer or any Guarantor under the Indenture, the Notes, the Security 

Documents, the Intercreditor Agreement or any Additional Intercreditor Agreement or for any claim based on, in 

respect of, or by reason of, any such obligation or its creation. Each Holder, by accepting the Notes, waives and 

releases all such liability. The waiver and release are part of the consideration for issuance of the Notes. 

 
Transfer and Exchange 

A Holder may transfer or exchange Notes in accordance with the Indenture. Upon any transfer or exchange, 

the Issuer, the Registrar and the Trustee may require a Holder, among other things, to furnish appropriate 

endorsements and transfer documents and the Issuer may require a Holder to pay any taxes or other governmental 

charges payable in connection with the transfer or exchange. The Issuer will not be required to transfer or exchange 

any Note selected for redemption or repurchase or to transfer or exchange any Note for a period of 15 Business 

Days prior to the day of the mailing of the notice of redemption or purchase. The Notes will be issued in registered 

form and the Holder will be treated as the owner of such Note for all purposes. For further information about 

transfer and exchange procedures, see the section titled “Book-Entry; Delivery and Form”. 

 
Notices 

All notices to Holders of Notes will be validly given if mailed to them at their respective addresses in the 

register of the Holders of such Notes, if any, maintained by the Registrar. In addition, for so long as any of the 

Notes are listed on the Official List of the Luxembourg Stock Exchange and admitted to trading on the Euro MTF 

Market, any such notice to the holders of the relevant Notes shall be published on the official website of the 

Luxembourg Stock Exchange and, in connection with any redemption, and to the extent that the rules and 

regulations of the Luxembourg Stock Exchange so require, the Issuer will notify the Luxembourg Stock Exchange 

of any change in the principal amount of Notes outstanding. For Notes which are represented by global certificates 

held on behalf of Euroclear and Clearstream, notices may be given by delivery of the relevant notices to Euroclear 

and Clearstream for communication to entitled account holders in substitution for the aforesaid mailing. 
 

Each such notice shall be deemed to have been given on the date of such publication or, if published more 

than once on different dates, on the first date on which publication is made, provided that, if notices are mailed, 

such notice shall be deemed to have been given on the later of such publication and the seventh day after being so 

mailed. Any notice or communication mailed to a Holder shall be mailed to such Person by first class mail or other 

equivalent means and shall be sufficiently given to him if so mailed within the time prescribed. Failure to mail a 

notice or communication to a Holder or any defect in it shall not affect its sufficiency with respect to other Holders. 

If a notice or communication is mailed in the manner provided above, it is duly given, whether or not the addressee 

receives it. 

 
Currency Indemnity and Calculation of Sterling-denominated Restrictions 

The sterling is the sole currency of account with respect to the Notes and payment for all sums payable by the 

Issuer and the Guarantors under or in connection with the Notes, including damages. Any amount received or 
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recovered in a currency other than sterling, whether as a result of, or the enforcement of, a judgment or order of a 

court of any jurisdiction, in the winding-up or dissolution of the Issuer or any Guarantor or otherwise by any Holder 

of a Note, as the case may be, or by the Trustee, in respect of any sum expressed to be due to it from the Issuer or 

any Guarantor shall only constitute a discharge to the Issuer or any Guarantor to the extent of the sterling amount 

which the recipient is able to purchase with the amount so received or recovered in that other currency on the date 

of that receipt or recovery (or, if it is not practicable to make that purchase on that date, on the first date on which it 

is practicable to do so). 
 

If that sterling amount is less than the sterling amount expressed to be due to the recipient or the Trustee 

under any Note the Issuer will indemnify them against the cost of making any such purchase. For the purposes of 

this currency indemnity provision, it will be prima facie evidence of the matter stated therein for the Holder of a 

Note or the Trustee to certify in reasonable detail in a manner reasonably satisfactory to the Issuer (indicating the 

sources of information used) the loss it Incurred in making any such purchase. These indemnities, to the extent 

permitted by law, constitute a separate and independent obligation from the Issuer’s other obligations, will give rise 

to a separate and independent cause of action, will apply irrespective of any waiver granted by any Holder or the 

Trustee (other than a waiver of the indemnities set out under the caption “—Currency Indemnity and Calculation of 

Sterling-denominated Restrictions”) and will continue in full force and effect despite any other judgment, order, 

claim or proof for a liquidated amount in respect of any sum due under any Note or to the Trustee. 
 

Except as otherwise specifically set forth herein, for purposes of determining compliance with any sterling- 

denominated restriction herein, the Sterling Equivalent amount for purposes hereof that is denominated in a non- 

sterling currency shall be calculated based on the relevant currency exchange rate in effect on the date such non- 

sterling amount is Incurred or made, as the case may be. 

 
Enforceability of Judgments 

Since most of the managers and executive officers of the Issuer and its Subsidiaries are not residents of the 

United States, and most of the assets of the Issuer and its Subsidiaries are located outside the United States, any 

judgment obtained in the United States against the Issuer, including judgments with respect to the payment of 

principal, premium, interest, and any redemption price and any purchase price with respect to the Notes, may not 

be collectable within the United States. See the section titled “Enforcement of Civil Liabilities”. 

 
Prescription 

Claims against the Issuer or any Guarantor for the payment of principal, premium or Additional Amounts, if 

any, on the Notes or any Notes Guarantees will be prescribed ten years after the applicable due dates for payment 

thereof. Claims against the Issuer or any Guarantor for the payment of interest will be prescribed five years after the 

applicable due date for the payment of interest. 

 
Governing Law 

The Indenture will provide that it, the Notes and the Note Guarantees will be governed by, and construed in 

accordance with, the laws of the State of New York. For the avoidance of doubt, the application of articles 470-1 to 

470-19 (inclusive) of the Luxembourg Companies Law shall be expressly excluded. The Intercreditor Agreement 

and the Senior Facilities Agreement will be governed by, and construed in accordance with, English law. The 

Collateral will be governed by English and Luxembourg law (as the case may be). 
 

The Issuer has not qualified and does not expect to qualify the Indenture under the TIA. The Indenture will 

accordingly not be subject to the TIA, and will not contain any provision corresponding or similar to certain 

provisions of the TIA that would otherwise apply if the Indenture were so qualified, including TIA §316(b). 

 
Consent to Jurisdiction and Service 

The Issuer and Guarantors will appoint National Registered Agents Inc. as agent for actions relating to the 

Notes or the Indenture brought in any U.S. federal or state court located in the Borough of Manhattan in The City of 

New York and will submit to such jurisdiction. 

 
Certain Definitions 

Set forth below are defined terms used in the covenants and other provisions of the Indenture. Reference is 

made to the Indenture for other capitalised terms used in this “Description of Notes” for which no definition is 

provided. 
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“Acquired Indebtedness” means Indebtedness of a Person (i) existing at the time such Person is merged with 

or into or becomes a Subsidiary or (ii) assumed in connection with the acquisition of properties or assets from 

such Person, in each case other than Indebtedness Incurred in connection with, or in contemplation of, such 

Person becoming a Subsidiary or such acquisition. Acquired Indebtedness shall be deemed to be Incurred on the 

date of the related acquisition of assets from any Person or the date the acquired Person becomes a Subsidiary. 
 

“Additional Assets” means (i) any property or assets that replace the property or assets that are the subject of 

an Asset Disposition; (ii) any property or assets (other than Indebtedness and Capital Stock) used or to be used by 

the Issuer or a Restricted Subsidiary or otherwise useful in a Related Business and any capital expenditures in 

respect of any property or assets already so used; (iii) the Capital Stock of a Person that is engaged in a Related 

Business and becomes a Restricted Subsidiary as a result of the acquisition of such Capital Stock by the Issuer or 

another Restricted Subsidiary; or (iv) Capital Stock of any Person that at such time is a Restricted Subsidiary 

acquired from a third party. 
 

“Affiliate” of any specified Person means any other Person, directly or indirectly, controlling or controlled by 

or under direct or indirect common control with such specified Person. For the purposes of this definition, 

“control” when used with respect to any Person means the power to direct the management and policies of such 

Person, directly or indirectly, whether through the ownership of voting securities, by contract, or otherwise; and the 

terms “controlling” and “controlled” have meanings correlative to the foregoing. 
 

“Agreed Security Principles” means the Agreed Security Principles as set out in a schedule to the Senior 

Facilities Agreement as amended from time to time, as applied mutatis mutandis with respect to the Notes in good 

faith by the Issuer. 
 

“Applicable Premium” means, with respect to a Note on any redemption date, the greater of (A) 1% of the 

principal amount of such Note and (B) the excess (to the extent positive) of: 

(1) the present value at such redemption date of (i) the redemption price of such Note at July 15, 2022 (such 

redemption price (expressed in a percentage of the principal amount) being set forth in the table under 

the second paragraph in the caption “—Optional Redemption”), plus (ii) all required remaining scheduled 

interest payments due on such Note to and including July 15, 2022 (excluding accrued and unpaid 

interest), computed using a discount rate equal to the Gilt Rate at such redemption date plus 50 basis 

points; over 

(2) the outstanding principal amount of such Note on such redemption date, 
 

as calculated by the Issuer or on behalf of the Issuer by such Person as the Issuer shall designate, provided that 

such calculation shall not be a duty or obligation of the Trustee, Registrar, Transfer Agent or any Paying Agent. 
 

“Asset Disposition” means any sale, lease, transfer or other disposition of Capital Stock of a Restricted 

Subsidiary (other than directors’ qualifying shares, or shares to be held by third parties to meet applicable legal 

requirements), property or other assets (each referred to for the purposes of this definition as a “disposition”) by 

the Issuer or any of its Restricted Subsidiaries (including any disposition by means of a merger, consolidation or 

similar transaction), other than: 

(1) a disposition by a Restricted Subsidiary to the Issuer or by the Issuer or a Restricted Subsidiary to a 

Restricted Subsidiary; 

(2) a disposition in the ordinary course of business; 

(3) a disposition of Cash Equivalents or Temporary Cash Investments; 

(4) the sale or discount (with or without recourse, and on customary or commercially reasonable terms) of 

accounts receivable or notes receivable arising in the ordinary course of business, or the conversion or 

exchange of accounts receivable for notes receivable; 

(5) any Restricted Payment Transaction; 

(6) a disposition that is governed by the provisions described under the captions “—Certain Covenants— 

Merger and Consolidation” or “—Change of Control”; 

(7) any Financing Disposition; 

(8) any “fee in lieu” or other disposition of assets to any governmental authority or agency that continue in 

use by the Issuer or any Restricted Subsidiary, so long as the Issuer or any Restricted Subsidiary may 

obtain title to such assets upon reasonable notice by paying a nominal fee; 
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(9) any exchange of property pursuant to or intended to qualify under Section 1031 (or any successor 

section) of the Code, or any exchange of equipment to be leased, rented or otherwise used in a Related 

Business; 

(10) any financing transaction with respect to property built or acquired by the Issuer or any Restricted 

Subsidiary after the Issue Date, including without limitation any sale/leaseback transaction or asset 

securitisation, in the ordinary course of business; 

(11) any disposition arising from foreclosure, condemnation or similar action with respect to any property or 

other assets or exercise of termination rights under any lease, licenses, concession, or other agreement; 

(12) any disposition of Capital Stock, Indebtedness or other securities of an Unrestricted Subsidiary; 

(13) a disposition of Capital Stock of a Restricted Subsidiary pursuant to an agreement or other obligation 

with or to a Person (other than the Issuer or a Restricted Subsidiary) from whom such Restricted 

Subsidiary was acquired, or from whom such Restricted Subsidiary acquired its business and assets 

(having been newly formed in connection with such acquisition), entered into in connection with such 

acquisition; 

(14) a disposition of Capital Stock which are directors’ qualifying shares or which are de minimis holdings of 

Capital Stock to comply with legal or regulatory requirements; 

(15) the abandonment or other disposition of patents, trademarks or other intellectual property that are, in the 

reasonable opinion of the Issuer, no longer economically practicable to maintain or useful in the conduct 

of the business of the Issuer and its Subsidiaries taken as a whole; 

(16) any disposition or series of related dispositions for aggregate consideration not to exceed £15.0 million; 

(17) any license, sub-license or other grant of rights in or to any trademark, copyright or other intellectual 

property; 

(18) the creation or granting of any Lien permitted under the Indenture; 

(19) any disposition in connection with a Tax Sharing Agreement; or 

(20) the disposition of assets to a Person who is providing services (the provision of which have been or are 

to be outsourced by the Issuer or any Restricted Subsidiary to such Person) related to such assets. 
 

“Bank Basket Sterling Amount” means an amount equal to (i) £300 million plus (ii) the greater of £155 million 

and 45% of LTM EBITDA, plus (iii) in the event of any refinancing of any Indebtedness Incurred under the basket 

permitting Indebtedness up to the Bank Basket Sterling Amount, the aggregate amount of fees, underwriting 

discounts, premiums and other costs and expenses (including accrued and unpaid interest) Incurred or payable in 

connection with such refinancing. 
 

“Bank Indebtedness” means any and all amounts, whether outstanding on the Issue Date or thereafter 

incurred, payable under or in respect of any Credit Facility, including without limitation principal, premium (if any), 

interest (including interest accruing on or after the filing of any petition in bankruptcy or for reorganisation relating 

to the Issuer or any Restricted Subsidiary whether or not a claim for post-filing interest is allowed in such 

proceedings), fees, charges, expenses, reimbursement obligations, guarantees, other monetary obligations of any 

nature and all other amounts payable thereunder or in respect thereof. 
 

“Bank Products Agreement” means any agreement pursuant to which a bank or other financial institution 

agrees to provide (a) treasury services, (b) credit card, merchant card, purchasing card or stored value card 

services (including, without limitation, the processing of payments and other administrative services with respect 

thereto), (c) cash management services (including, without limitation, controlled disbursements, automated 

clearinghouse transactions, return items, netting, overdrafts, depository, lockbox, stop payment, electronic funds 

transfer, information reporting, wire transfer and interstate depository network services) and (d) other banking 

products or services as may be requested by the Issuer or any Restricted Subsidiary (other than letters of credit 

and other than loans and advances except indebtedness arising from services described in paragraphs (a) to 

(c) above). 
 

“Bank Products Obligations” of any Person means the obligations of such Person pursuant to any Bank 

Products Agreement. 
 

“Bankruptcy Law” means the U.K. Insolvency Act 1986, as amended (together with the rules and regulations 

made pursuant thereto),Title 11, U.S. Code, or any similar U.S. federal, state or non-U.S. law or Luxembourg (or 

any political subdivision thereof) law, for the relief of debtors (but excluding for the avoidance of doubt, any solvent 

winding up or other solvent process) or any amendment to, succession to or change in such law. 



 

“Bloomberg” means any private electronic information service provided by Bloomberg L.P. or any of its 

Affiliates, or any of their respective successors. 
 

“Board of Directors” means, for any Person, the board of directors or managers or other governing body of 

such Person or, if such Person does not have such board of directors, managers or other governing body, and is 

owned or managed by a single entity, the Board of Directors of such entity, or, in either case, any committee 

thereof duly authorised to act on behalf of such Board of Directors. Unless otherwise provided, “Board of Directors” 

means the Board of Directors of the Issuer. 
 

“Business Day” means a day other than a Saturday, Sunday or other day on which commercial banking 

institutions are authorised or required by law to close in Luxembourg, London or New York City. 
 

“Capital Stock” of any Person means any and all shares of, partnership interest in, membership in, rights to 

purchase, warrants or options for, or other equivalents of or interests in (however designated) equity of such 

Person, including any Preferred Stock, but excluding any debt securities convertible into such equity. 
 

“Capitalised Lease Obligation” means an obligation that is required to be classified and accounted for as a 

capitalised or finance lease for financial reporting purposes in accordance with IFRS. The Stated Maturity of any 

Capitalised Lease Obligation shall be the date of the last scheduled payment of rent or any other amount due under 

the related lease without penalty. 
 

“Cash Equivalents” means any of the following: (a) securities issued or fully guaranteed or insured by the 

United States of America, the United Kingdom or a member state of the European Union, Switzerland or Canada or 

any agency or instrumentality of any thereof, (b) overnight bank deposits, time deposits, certificates of deposit or 

bankers’ acceptances or money market deposits with maturities (and similar instruments) of 12 months or less 

from the date of acquisition of (i) any bank or institutional lender under the Revolving Credit Facility or any affiliate 

thereof or (ii) any commercial bank or trust company having capital and surplus in excess of £250,000,000 and the 

commercial paper of the holding company of which is rated at least A-1 or the equivalent thereof by S&P or at least 

P-1 or the equivalent thereof by Moody’s (or if at such time neither is issuing ratings, then a comparable rating of 

another nationally recognised rating agency), (c) repurchase obligations with a term of not less than 30 days for 

underlying securities of the types described in clauses (a) and (b) above entered into with any financial institution 

meeting the qualifications specified in clause (b) above, (d) money market instruments, commercial paper or other 

short-term obligations rated at least A-1 or the equivalent thereof by S&P or at least P-1 or the equivalent thereof 

by Moody’s (or if at such time neither is issuing ratings, then a comparable rating of another nationally recognised 

rating agency), (e) investments in money market funds subject to the risk limiting conditions of Rule 2a-7 or any 

successor rule of the SEC under the Investment Company Act, (f) investments similar to any of the foregoing 

denominated in currencies other than euro, sterling or U.S. dollars approved by the Board of Directors and 

(g) money market funds at least 95% of the assets of which constitute Cash Equivalents of the kinds described in 

clauses (a) through (f) of this definition. 
 

“Change of Control” means: 

(1) any “person” (as such term is used in Sections 13(d) and 14(d) of the Exchange Act), becomes the 

“beneficial owner” (as defined in Rules 13d-3 and 13d-5 under the Exchange Act), directly or indirectly, 

of more than 50% of the total voting power of the Voting Stock of the Issuer; or 

(2) the Issuer merges or consolidates with or into, or sells or transfers (in one or a series of related 

transactions) all or substantially all of the assets of the Issuer and its Restricted Subsidiaries taken as a 

whole, to another Person and any “person” (as defined in clause (1) above), is or becomes the “beneficial 

owner” (as so defined), directly or indirectly, of more than 50% of the total voting power of the Voting 

Stock of the surviving Person in such merger or consolidation, or the transferee Person in such sale or 

transfer of assets, as the case may be. 
 

“Clearstream” means Clearstream Banking, société anonyme, as currently in effect or any successor securities 

clearing agency. 
 

“Code” means the U.S. Internal Revenue Code of 1986, as amended from time to time. 
 

“Collateral” means the rights, property and assets securing or otherwise benefitting the Notes and/or the 

Note Guarantees as described under the caption “—Security” and any rights, property or assets over which a Lien 

has been granted to secure the Obligations of the Issuer and the Guarantors under the Notes, the Note Guarantees 

or the Indenture. 
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“Commodities Agreements” means, in respect of a Person, any commodity futures contract, forward contract, 

option or similar agreement or arrangement (including derivative agreements or arrangements), as to which such 

Person is a party or beneficiary. 

 
“Consolidated Coverage Ratio” as of any date of determination means the ratio of (i) LTM EBITDA to 

(ii) Consolidated Interest Expense for such four fiscal quarters; provided that: 

(1) if since the beginning of such period the Issuer or any Restricted Subsidiary has Incurred any 

Indebtedness that remains outstanding on such date of determination or if the transaction giving rise to 

the need to calculate the Consolidated Coverage Ratio is an Incurrence of Indebtedness, Consolidated 

EBITDA and Consolidated Interest Expense for such period shall be calculated after giving effect on a pro 

forma basis to such Indebtedness as if such Indebtedness had been Incurred on the first day of such 

period; 

(2) if since the beginning of such period the Issuer or any Restricted Subsidiary has repaid, repurchased, 

redeemed, defeased or otherwise acquired, retired or discharged any Indebtedness that is no longer 

outstanding on such date of determination (each, a “Discharge”) or if the transaction giving rise to the 

need to calculate the Consolidated Coverage Ratio involves a Discharge of Indebtedness (in each case 

other than Indebtedness Incurred under any revolving credit facility unless such Indebtedness has been 

permanently repaid), Consolidated EBITDA and Consolidated Interest Expense for such period shall be 

calculated after giving effect on a pro forma basis to such Discharge of such Indebtedness, including with 

the proceeds of such new Indebtedness, as if such Discharge had occurred on the first day of such 

period; 

(3) if since the beginning of such period the Issuer or any Restricted Subsidiary shall have disposed of any 

company, any business or any group of assets constituting an operating unit of a business including any 

such disposition occurring in connection with a transaction causing a calculation to be made hereunder 

or designation of a Restricted Subsidiary or an Unrestricted Subsidiary (any such disposition or 

designation, a “Sale”), the Consolidated EBITDA for such period shall be reduced by an amount equal to 

the Consolidated EBITDA (if positive) attributable to the assets that are the subject of such Sale for such 

period or increased by an amount equal to the Consolidated EBITDA (if negative) attributable thereto for 

such period and Consolidated Interest Expense for such period shall be reduced by an amount equal to 

(A) the Consolidated Interest Expense attributable to any Indebtedness of the Issuer or any Restricted 

Subsidiary repaid, repurchased, redeemed, defeased or otherwise acquired, retired or discharged with 

respect to the Issuer and its continuing Restricted Subsidiaries in connection with such Sale for such 

period (including but not limited to through the assumption of such Indebtedness by another Person) 

plus (B) if the Capital Stock of any Restricted Subsidiary is sold, the Consolidated Interest Expense for 

such period attributable to the Indebtedness of such Restricted Subsidiary to the extent the Issuer and its 

continuing Restricted Subsidiaries are no longer liable for such Indebtedness after such Sale; 

(4) if since the beginning of such period the Issuer or any Restricted Subsidiary (by merger, consolidation or 

otherwise) shall have made an Investment in any Person that thereby becomes a Restricted Subsidiary, 

or otherwise acquired any company, any business or any group of assets constituting an operating unit 

of a business, including any such Investment or acquisition occurring in connection with a transaction 

causing a calculation to be made hereunder or designated any Unrestricted Subsidiary as a Restricted 

Subsidiary (any such Investment, acquisition or designation, a “Purchase”), Consolidated EBITDA and 

Consolidated Interest Expense for such period shall be calculated after giving pro forma effect thereto 

(including the Incurrence of any related Indebtedness) as if such Purchase occurred on the first day of 

such period; and 

(5) if since the beginning of such period any Person became a Restricted Subsidiary or was merged or 

consolidated with or into the Issuer or any Restricted Subsidiary, and since the beginning of such period 

such Person shall have Discharged any Indebtedness or made any Sale or Purchase that would have 

required an adjustment pursuant to clause (2), (3) or (4) above if made by the Issuer or a Restricted 

Subsidiary since the beginning of such period, Consolidated EBITDA and Consolidated Interest Expense 

for such period shall be calculated after giving pro forma effect thereto as if such Discharge, Sale or 

Purchase occurred on the first day of such period; 

 
provided that (in the event that the Issuer shall classify Indebtedness Incurred on the date of determination as 

Incurred in part under paragraph (a) of the covenant described under “—Certain Covenants—Limitation on 

Indebtedness” and in part under paragraph (b) of such covenant, as provided in paragraph (d)(iii) of such 

covenant) any such pro forma calculation of Consolidated Interest Expense shall not give effect to any such 
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Incurrence of Indebtedness on the date of determination pursuant to such paragraph (b) or to any Discharge of 

Indebtedness from the proceeds of any such Incurrence pursuant to such paragraph (b). 

 
For purposes of this definition, whenever pro forma effect is to be given to any Sale, Purchase or other 

transaction, or the amount of income or earnings relating thereto and the amount of Consolidated Interest Expense 

associated with any Indebtedness Incurred or repaid, repurchased, redeemed, defeased or otherwise acquired, 

retired or discharged in connection therewith, the pro forma calculations in respect thereof (including without 

limitation in respect of anticipated cost savings or synergies relating to any such Sale, Purchase or other 

transaction) shall be as determined in good faith by the Chief Financial Officer of the Issuer or an authorised 

responsible financial or accounting Officer of the Issuer. If any Indebtedness bears a floating rate of interest and is 

being given pro forma effect, the interest expense on such Indebtedness shall be calculated as if the rate in effect 

on the date of determination had been the applicable rate for the entire period (taking into account any Interest Rate 

Agreement applicable to such Indebtedness). If any Indebtedness bears, at the option of the Issuer or a Restricted 

Subsidiary, a rate of interest based on a prime or similar rate, a sterling currency interbank offered rate or other 

fixed or floating rate, and such Indebtedness is being given pro forma effect, the interest expense on such 

Indebtedness shall be calculated by applying such optional rate as the Issuer or such Restricted Subsidiary may 

designate. If any Indebtedness that is being given pro forma effect was Incurred under a revolving credit facility, the 

interest expense on such Indebtedness shall be computed based upon the average daily balance of such 

Indebtedness during the applicable period. Interest on a Capitalised Lease Obligation shall be deemed to accrue at 

an interest rate determined in good faith by a responsible financial or accounting officer of the Issuer to be the rate 

of interest implicit in such Capitalised Lease Obligation in accordance with IFRS. 

 
“Consolidated EBITDA” means, for any period, the Consolidated Net Income for such period, plus the 

following to the extent deducted in calculating such Consolidated Net Income, without duplication (in each case on 

a consolidated basis in accordance with IFRS): 

(1) provision for all taxes (whether or not paid, estimated or accrued) based on income, profits or capital 

(including penalties and interest, if any) and any charge for such taxes incurred by the Issuer or a 

Restricted Subsidiary pursuant to a Tax Sharing Agreement; plus 

(2) Consolidated Interest Expense for such period; plus 

(3) depreciation, amortisation or impairment (including but not limited to amortisation of goodwill and 

intangibles and amortisation and write-off of financing costs and write downs and impairment of 

property, plant, equipment and intangibles and other long-lived assets and the impact of purchase 

accounting on the Issuer and its Restricted Subsidiaries for such period) and any non-cash charges, 

non-cash losses, or non-cash provisions for reserves for discontinued operations, in each case, other 

than any non-cash items for which a future cash payment will be required and for which an accrual or 

reserve is required by IFRS to be made, to the extent that such depreciation, amortisation and other 

non-cash expenses were deducted in computing such Consolidated Net Income; plus 

(4) any expenses or charges related to any Equity Offering, Investment or Indebtedness permitted by the 

Indenture (whether or not consummated or incurred, and including any offering or sale of Capital Stock 

to the extent the proceeds thereof were intended to be contributed to the equity capital of the Issuer or its 

Restricted Subsidiaries) and any expenses or charges related to the Transactions; plus 

(5) all deferred financing costs written off and premiums paid in connection with any early extinguishment of 

Hedging Obligations or other derivative instruments; plus 

(6) the amount of any minority interest expense consisting of subsidiary income attributable to minority 

equity interests of third parties in any non-wholly owned Restricted Subsidiary in such period, except to 

the extent of cash dividends declared or paid on, or other cash payments in respect of, Capital Stock held 

by such parties; plus 

(7) any gain or loss relating to the fair value of the pension asset or liability calculated in accordance with the 

‘corridor test’ under IFRS; plus 

(8) any non-recurring fees or charges or non-cash interest attributable to a post-employment benefit scheme 

or a management or employee benefit scheme, in each case other than the current service costs 

attributable to any such scheme; plus 

(9) the amount of net cost savings projected by the Issuer in good faith to be realised as the result of actions 

taken or to be taken on or prior to the date that is 18 months after the consummation of any operational 

change (calculated on a pro forma basis as though such cost savings had been realised on the first day 

 
85 



 

of such period), net of the amount of actual benefits realised during such period from such actions 

(which adjustments, without double counting, may be incremental to pro forma adjustments made 

pursuant to the proviso to the definition of “Consolidated Coverage Ratio”, “Consolidated Net Leverage 

Ratio” or “Consolidated Secured Net Leverage Ratio”); minus 

(10) (other than any non-cash items reducing such Consolidated Net Income pursuant to clauses (1) – (14) of 

the definition thereof) non-cash items increasing such Consolidated Net Income for such period, other 

than (i) any items which represent the reversal in such period of any accrual of, or cash reserve for, 

anticipated charges in any prior period where such accrual or reserve is no longer required; or (ii) items 

related to percentage of completion accounting. 

 
“Consolidated Interest Expense” means, for any period, (i) the total interest expense of the Issuer and its 

Restricted Subsidiaries to the extent deducted in calculating Consolidated Net Income, net of any interest income of 

the Issuer and its Restricted Subsidiaries and after taking into account the net payment or receipt paid or payable or 

received or receivable under any Interest Rate Agreement or Currency Agreement in respect of Indebtedness,  and 

after excluding any foreign exchange differences that are treated as interest under IFRS and after excluding any fair 

value movements on any Indebtedness or Hedging Obligations for such period, including without limitation any 

such interest expense consisting of (a) interest expense attributable to Capitalised Lease   Obligations, 

(b) amortisation of debt discount, (c) interest in respect of Indebtedness of any other Person that has been 

guaranteed by the Issuer or any Restricted Subsidiary, but only to the extent that such interest is actually paid by 

the Issuer or any Restricted Subsidiary, (d) non-cash interest expense on Indebtedness, (e) the interest portion of 

any deferred payment obligation and (f) commissions, discounts and other fees and charges owed with respect to 

letters of credit and bankers’ acceptance financing, plus (ii) Preferred Stock dividends paid in cash in respect of 

Disqualified Stock of the Issuer held by Persons other than the Issuer or a Restricted Subsidiary and minus (iii) to 

the extent otherwise included in such interest expense referred to in clause (i) above, Special Purpose Financing 

Fees, any interest expense in relation to any guarantee, indemnity, performance bond, standby letter of credit or 

similar instrument issued in respect of commercial obligations of the Issuer or any Restricted Subsidiary in the 

ordinary course of business and any arrangement, underwriting and participation fees and similar issuance costs, 

agency and fronting fees and repayment and prepayment or early redemption premiums, fees or costs, in each case 

under clauses (i) through (iii) as determined on a Consolidated basis in accordance with IFRS; provided that gross 

interest expense shall be determined after giving effect to any net payments made or received by the Issuer and its 

Restricted Subsidiaries with respect to Interest Rate Agreements and Currency Agreements. 

 
“Consolidated Net Income” means, for any period, the net income (loss) of the Issuer and its Restricted 

Subsidiaries, determined on a Consolidated basis in accordance with IFRS and before any reduction in respect of 

Preferred Stock dividends; provided that there shall not be included in such Consolidated Net Income: 

(1) any net income (loss) of any Person if such Person is not the Issuer or a Restricted Subsidiary, except 

that subject to the limitations contained in clause (3) below, the Issuer’s or any Restricted Subsidiary’s 

equity in the net income of any such Person for such period shall be included in such Consolidated Net 

Income up to the aggregate amount actually distributed in cash by such Person during such period to the 

Issuer or a Restricted Subsidiary as a dividend or other distribution (subject, in the case of a dividend or 

other distribution to a Restricted Subsidiary, to the limitations contained in clause (2) below); 

(2) solely for purposes of determining the amount available for Restricted Payments under clause 

(a)(iv)(3)(A) of the covenant described under the caption “—Certain Covenants—Limitation on 

Restricted Payments”, any net income (loss) of any Restricted Subsidiary that is not a Guarantor if such 

Restricted Subsidiary is subject to restrictions, directly or indirectly, on the payment of dividends or the 

making of similar distributions by such Restricted Subsidiary, directly or indirectly, to its parent company 

by operation of the terms of such Restricted Subsidiary’s charter or any agreement, instrument, 

judgment, decree, order, statute or governmental rule or regulation applicable to such Restricted 

Subsidiary or its stockholders (other than (w) restrictions that have been waived or otherwise released, 

(x) restrictions pursuant to the Notes or the Indenture or other Senior Indebtedness, (y) restrictions 

permitted pursuant to clauses (1) and (7) of the covenant described under the caption “—Certain 

Covenants—Limitation  on  Restrictions  on  Distributions  from  Restricted  Subsidiaries”, and 

(z) restrictions in effect on the Issue Date with respect to a Restricted Subsidiary and other restrictions 

with respect to such Restricted Subsidiary that taken as a whole are not materially less favourable to the 

Holders than such restrictions in effect on the Issue Date as determined by the Issuer in good faith), 

except that the Issuer’s equity in the net income of any such Restricted Subsidiary for such period shall 

be included in such Consolidated Net Income up to the aggregate amount in cash of any dividend or 

distribution that was or that could have been made by such Restricted Subsidiary during such period to 
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the Issuer or another Restricted Subsidiary (subject, in the case of a dividend that could have been made 

to another Restricted Subsidiary, to the limitation contained in this clause (2)); 

(3) (x) any net gain or loss realised upon the sale or other disposition of any asset of the Issuer or any 

Restricted Subsidiary (including pursuant to any sale/leaseback transaction) that is not sold or otherwise 

disposed of in the ordinary course of business (as determined in good faith by the Board of Directors), 

and (y) any net after-tax gain or loss realised upon the disposal, abandonment or discontinuation of 

operations of the Issuer or any Restricted Subsidiary; 

(4) any item classified as an extraordinary, unusual or nonrecurring gain, loss or charge and any exceptional 

or one off item (including fees, expenses and charges associated with the Transactions (other than for 

the avoidance of doubt interest incurred on Indebtedness Incurred pursuant to the Transactions) and any 

actual or aborted acquisition, merger or consolidation after the Issue Date), any severance (which, for the 

avoidance of doubt, shall include retention, integration or excess pension or other excess charges), 

relocation, consolidation, closing, integration, facilities, stores and/or warehouses opening, business 

optimisation, transition or restructuring costs, charges or expenses, any signing, retention or completion 

bonuses, and any costs associated with curtailments or modifications to pension and post-retirement 

employee benefit plans, excluding, for the avoidance of doubt, any gains or benefits received in respect of 

rent free periods under leases; 

(5) the cumulative effect of a change in accounting principles; 

(6) all deferred financing costs written off and premiums paid in connection with any early extinguishment of 

Indebtedness and any net gain or loss from any write-off or forgiveness of Indebtedness; 

(7) any unrealised gains or losses in respect of Hedge Agreements or any ineffectiveness recognised in 

earnings related to qualifying hedge transactions or the fair value or changes therein recognised in 

earnings for derivatives that do not qualify as hedge transactions, in each case, in respect of Hedging 

Obligations; 

(8) any unrealised foreign currency transaction gains or losses in respect of Indebtedness of any Person 

denominated in a currency other than the functional currency of such Person; 

(9) any non-cash compensation charge arising from any grant of stock, stock options or other equity based 

awards; 

(10) to the extent otherwise included in Consolidated Net Income, any unrealised foreign currency translation 

or transaction gains or losses in respect of Indebtedness or other obligations of the Issuer or any 

Restricted Subsidiary owing to the Issuer or any Restricted Subsidiary; 

(11) any one-time non-cash charge, expense or other impact attributable to application of the purchase or 

recapitalisation method of accounting (including the total amount of depreciation and amortisation, cost 

of sales or other non-cash expense resulting from the write-up of assets to the extent resulting from such 

purchase or recapitalisation accounting adjustments); 

(12) any goodwill or other intangible asset impairment charges; 

(13) any gain or loss associated with the sale or write down or recalculation of assets not in the ordinary 

course of business, or any gain or loss associated with the disposal of leases not in the ordinary course 

of business; and 

(14) any losses to the extent covered by business interruption or similar insurance and to the extent the 

proceeds are actually received. 

 
Notwithstanding the foregoing, for the purpose of clause (a)(a)(iv)(3)(A) of the covenant described under the 

caption “—Certain Covenants—Limitation on Restricted Payments” only, there shall be excluded from 

Consolidated Net Income, without duplication, any income consisting of dividends, repayments of loans or 

advances or other transfers of assets from Unrestricted Subsidiaries to the Issuer or a Restricted Subsidiary, and 

any income consisting of return of capital, repayment or other proceeds from dispositions or repayments of 

Investments consisting of Restricted Payments, in each case to the extent such income would be included in 

Consolidated Net Income and such related dividends, repayments, transfers, return of capital or other proceeds are 

applied by the Issuer to increase the amount of Restricted Payments permitted under such covenant pursuant to 

clause (a)(a)(iv)(3)(C) or (a)(a)(iv)(3)(D)  thereof. 

 
“Consolidated Net Indebtedness” means, as of any date of determination, an amount equal to (i) the aggregate 

principal amount of outstanding Indebtedness of the Issuer and its Restricted Subsidiaries as of such date (other 
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than (1) Hedging Obligations and (2) Indebtedness of a type referred to in, or Incurred pursuant to, clause (b)(ix) of 

the covenant described under the caption “—Certain Covenants—Limitation on Indebtedness”) minus (ii) the 

aggregate amount of all cash and Cash Equivalents of the Issuer and its Restricted Subsidiaries, in each case 

determined on a Consolidated basis in accordance with IFRS (but excluding items eliminated in Consolidation); 

provided that such cash and Cash Equivalents shall be adjusted to normalise the impact of increases or decreases 

in Consolidated Working Capital during the relevant four quarter period by increasing or decreasing the amount of 

Cash on such date of determination based on the average Consolidated Working Capital during such four quarter 

period as determined in good faith by the Chief Financial Officer of the Issuer or an authorised responsible financial 

or accounting Officer of the Issuer; provided further that such cash and Cash Equivalents shall exclude the 

proceeds of any Indebtedness in respect of which such calculation was made. 

 
“Consolidated Net Leverage Ratio” means, as of any date of determination, the ratio of (i) Consolidated Net 

Indebtedness as at such date (after giving effect to any Incurrence or Discharge of Indebtedness on such date) to 

(ii) LTM EBITDA, provided, that: 

(1) if since the beginning of such period the Issuer or any Restricted Subsidiary shall have made a Sale (as 

defined under the definition of “Consolidated Coverage Ratio”), the Consolidated EBITDA for such  period 

shall be reduced by an amount equal to the Consolidated EBITDA (if positive) attributable to the assets 

that are the subject of such Sale for such period or increased by an amount equal to the Consolidated 

EBITDA (if negative) attributable thereto for such period; 

(2) if since the beginning of such period the Issuer or any Restricted Subsidiary (by merger, consolidation or 

otherwise) shall have made a Purchase (as defined under the definition of “Consolidated  Coverage 

Ratio”) (including any Purchase occurring in connection with a transaction causing a calculation to be 

made hereunder), Consolidated EBITDA for such period shall be calculated after giving pro forma effect 

thereto as if such Purchase occurred on the first day of such period; and 

(3) if since the beginning of such period any Person became a Restricted Subsidiary or was merged or 

consolidated with or into the Issuer or any Restricted Subsidiary, and since the beginning of such period 

such Person shall have made any Sale or Purchase that would have required an adjustment pursuant to 

clause (1) or (2) above if made by the Issuer or a Restricted Subsidiary since the beginning of such 

period, Consolidated EBITDA for such period shall be calculated after giving pro forma effect thereto as if 

such Sale or Purchase occurred on the first day of such period. 

 
For purposes of this definition, whenever pro forma effect is to be given to any Sale, Purchase or other 

transaction, or the amount of income or earnings relating thereto, the pro forma calculations in respect thereof 

(including, without limitation, in respect of anticipated cost savings or synergies relating to any such Sale, Purchase 

or other transaction) shall be as determined in good faith by the Chief Financial Officer of the Issuer or an 

authorised responsible financial or accounting Officer of the Issuer. 

 
“Consolidated Secured Net Indebtedness” means, as of any date of determination, an amount equal to (i) the 

aggregate principal amount of outstanding Secured Indebtedness of the Issuer and its Restricted Subsidiaries as of 

such date (other than (1) Hedging Obligations, (2) Indebtedness of a type referred to in, or Incurred pursuant to, 

clause (b)(ix) of the covenant described under the caption “—Certain Covenants—Limitation on Indebtedness” and 

(3) Indebtedness secured only by property or assets held in a defeasance or similar trust or arrangement for the 

benefit of the Indebtedness secured thereby) minus (ii) the aggregate amount of all cash and Cash Equivalents of 

the Issuer and its Restricted Subsidiaries, in each case determined on a Consolidated basis in accordance with IFRS 

(but excluding items eliminated in Consolidation); provided that such cash and Cash Equivalents shall be adjusted 

to normalise the impact of increases or decreases in Consolidated Working Capital during the relevant four quarter 

period by increasing or decreasing the amount of Cash on such date of determination based on the average 

Consolidated Working Capital during such four quarter period as determined in good faith by the Chief Financial 

Officer of the Issuer or an authorised responsible financial or accounting Officer of the Issuer; provided further that 

such cash and Cash Equivalents shall exclude the proceeds of any Indebtedness in respect of which such 

calculation was made. 

 
“Consolidated Secured Net Leverage Ratio” means, as of any date of determination, the ratio of 

(i) Consolidated Secured Net Indebtedness as at such date (subject to the proviso below, after giving effect to any 

Incurrence or Discharge of Indebtedness on such date) to (ii) LTM EBITDA, provided that: 

(1) if, since the beginning of such period, the Issuer or any Restricted Subsidiary shall have made a Sale (as 

defined in the definition of “Consolidated Coverage Ratio”), the Consolidated EBITDA for such period 

shall be reduced by an amount equal to the Consolidated EBITDA (if positive) attributable to the assets 
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that are the subject of such Sale for such period or increased by an amount equal to the Consolidated 

EBITDA (if negative) attributable thereto for such period; 

(2) if, since the beginning of such period, the Issuer or any Restricted Subsidiary (by merger, consolidation 

or otherwise) shall have made a Purchase (as defined under the definition of Consolidated Coverage 

Ratio) (including any Purchase occurring in connection with a transaction causing a calculation to be 

made hereunder), Consolidated EBITDA for such period shall be calculated after giving pro forma effect 

thereto as if such Purchase occurred on the first day of such period; and 

(3) if, since the beginning of such period, any Person became a Restricted Subsidiary or was merged or 

consolidated with or into the Issuer or any Restricted Subsidiary, and since the beginning of such period 

such Person shall have made any Sale or Purchase that would have required an adjustment pursuant to 

clause (1) or (2) above if made by the Issuer or a Restricted Subsidiary since the beginning of such 

period, Consolidated EBITDA for such period shall be calculated after giving pro forma effect thereto as if 

such Sale or Purchase occurred on the first day of such period; 
 

provided that, in the event that the Issuer shall classify Indebtedness Incurred on the date of determination that is 

secured by Liens on property or assets of the Issuer and its Restricted Subsidiaries, as Incurred in part pursuant to 

paragraph (a) of the covenant described under the caption “—Certain Covenants—Limitation on Indebtedness” and 

in part pursuant to one or more clauses or subclauses of paragraph (b) of such covenant (as provided in clauses 

(ii) and (iii) of paragraph (d) of such covenant), Consolidated Secured Net Indebtedness shall not include any such 

Indebtedness (and shall not give effect to any Discharge of Consolidated Secured Net Indebtedness from the 

proceeds thereof) to the extent Incurred pursuant to any such clause or subclause of such paragraph (b). 
 

For purposes of this definition, whenever pro forma effect is to be given to any Sale, Purchase or other 

transaction, or the amount of income or earnings relating thereto, the pro forma calculations in respect thereof 

(including, without limitation, in respect of anticipated cost savings or synergies relating to any such Sale, Purchase 

or other transaction) shall be as determined in good faith by the Chief Financial Officer of the Issuer or an 

authorised, responsible financial or accounting Officer of the Issuer. 
 

“Consolidated Working Capital” means, at the date of determination thereof, the aggregate amount  of all 

current assets (excluding cash, Cash Equivalents, pensions assets, interest receivable, income or corporation tax 

receivable, deferred taxes recorded as assets, the effects (if any) of the application of purchase accounting and the 

fair value of Hedging Obligations or other derivative transactions) minus the aggregate amount of all current 

liabilities (excluding any Bank Indebtedness consisting of revolving loans, current maturities of  Indebtedness, 

interest payable, deferred consideration payable for acquisitions, provisions (including, without limitation, 

accounting for lease incentives), pensions liabilities, restructuring costs payable, corporation tax payable, 

distributions and redemptions payable, the effects (if any) of the application of purchase accounting and the fair 

value of any Hedging Obligations or other derivative transactions). 
 

“Consolidation” means the consolidation of the accounts of each of the Restricted Subsidiaries with those of 

the Issuer in accordance with IFRS; provided that “Consolidation” will not include consolidation of the accounts of 

any Unrestricted Subsidiary, but the interest of the Issuer or any Restricted Subsidiary in any Unrestricted 

Subsidiary will be accounted for as an investment. The term “Consolidated” has a correlative meaning. 
 

“Contribution Amounts” means the aggregate amount of capital contributions applied by the Issuer to permit 

the Incurrence of Contribution Indebtedness pursuant to clause (b)(xi) of the covenant described under the caption 

“—Certain Covenants—Limitation on Indebtedness”. 
 

“Contribution Indebtedness” means Indebtedness of the Issuer or any Restricted Subsidiary in an aggregate 

principal amount, together with any Indebtedness refinancing such Indebtedness, not greater than the aggregate 

amount of cash contributions (other than Excluded Contributions, the proceeds from the issuance of Disqualified 

Stock or contributions by the Issuer or any Restricted Subsidiary) made to the equity capital of the Issuer or such 

Restricted Subsidiary (in each case, other than by a Subsidiary of the Issuer) (whether through the issuance or sale 

of Capital Stock or otherwise) in each case after the Issue Date; provided that such Contribution Indebtedness: 

(1) is Incurred within 180 days after the making of the related cash capital contribution; and 

(2) is so designated as “Contribution Indebtedness” pursuant to an Officer’s Certificate no later than the date 

of Incurrence thereof. 
 

Any sale of Capital Stock or capital contribution that forms the basis for an incurrence of Contribution 

Indebtedness will be disregarded for purposes of the “Restricted Payments” covenant and will not be considered to 

be an Equity Offering for purposes of the “Optional Redemption” provisions of the Indenture. 
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“Credit Facilities” means one or more of (i) the Senior Credit Facilities and (ii) other facilities or commercial 

paper facilities or indentures or trust deeds or note purchase agreements or arrangements designated by the 

Issuer, in each case with one or more banks or other lenders or institutions providing for revolving credit loans, 

term loans, receivables or inventory financings (including, without limitation, through the sale of receivables or 

inventory to such institutions or to special purpose entities formed to borrow from such institutions against such 

receivables, inventory or real estate or the creation of any Liens in respect of such receivables or inventory in favour 

of such institutions), letters of credit, bonds, notes, debentures or other Indebtedness, in each case, including all 

agreements, instruments and documents executed and delivered pursuant to or in connection with any of the 

foregoing, including but not limited to any notes and letters of credit issued pursuant thereto and any guarantee 

and collateral agreement, patent and trademark security agreement, mortgages or letter of credit applications and 

other guarantees, pledge agreements, security agreements and collateral documents, in each case as the same may 

be amended, supplemented, novated, restated, waived or otherwise modified from time to time, or refunded, 

refinanced, restructured, replaced, renewed, repaid, increased or extended from time to time (whether in whole or 

in part, whether with the original banks, lenders or institutions or other banks, lenders or institutions or otherwise, 

and whether provided under any original Credit Facility or one or more other credit agreements, indentures, 

financing agreements or other Credit Facilities or otherwise). Without limiting the generality of the foregoing, the 

term “Credit Facility” shall include any agreement (i) changing the maturity of any Indebtedness Incurred 

thereunder or contemplated thereby, (ii) adding Subsidiaries as additional borrowers or guarantors thereunder, 

(iii) increasing the amount of Indebtedness Incurred thereunder or available to be borrowed thereunder or 

(iv) otherwise altering the terms and conditions thereof. 

 
“Currency Agreement” means, in respect of a Person, any foreign exchange contract, currency swap 

agreement or other similar agreement or arrangements (including derivative agreements or arrangements), as to 

which such Person is a party or a beneficiary. 

 
“Default” means any event or condition that is, or after notice or passage of time or both would be, an Event of 

Default. 

 
“Designated Non-cash Consideration” means the Fair Market Value of noncash consideration received by the 

Issuer or one of its Restricted Subsidiaries in connection with an Asset Disposition that is so designated as 

Designated Non-cash Consideration pursuant to an Officer’s Certificate, setting forth the basis of such valuation. 

 
“Designated Preferred Stock” means Preferred Stock of the Issuer (other than Disqualified Stock) that  is 

issued after the Issue Date for cash (other than to a Restricted Subsidiary) and is so designated as Designated 

Preferred Stock, pursuant to an Officer’s Certificate of the Issuer; provided that the cash proceeds of such issuance 

shall be excluded from the calculation set forth in clause (a)(a)(iv)(3)(B) of the covenant described under the 

caption “—Certain Covenants—Limitation on Restricted Payments”. 

 
“Disqualified Stock” means, with respect to any Person, any Capital Stock (other than Management Stock) that 

by its terms (or by the terms of any security into which it is convertible or for which it is exchangeable or 

exercisable) or upon the happening of any event (other than following the occurrence of a Change of Control or 

other similar event described under such terms as a “change of control,” or an Asset Disposition) (i) matures or is 

mandatorily redeemable pursuant to a sinking fund obligation or otherwise, (ii) is convertible or exchangeable for 

Indebtedness or Disqualified Stock or (iii) is redeemable at the option of the holder thereof (other than following the 

occurrence of a Change of Control or other similar event described under such terms as a “change of control,” or 

an Asset Disposition), in whole or in part, in each case on or prior to the final Stated Maturity of the Notes; provided 

that Capital Stock issued to any employee benefit plan, or by any such plan to any employees of the Issuer or any 

Subsidiary, shall not constitute Disqualified Stock solely because it may be required to be repurchased or otherwise 

acquired or retired in order to satisfy applicable statutory or regulatory obligations. 

 
“Equity Offering” means a sale of Capital Stock (x) that is a sale of Capital Stock of the Issuer (other than 

Disqualified Stock) or (y) proceeds of which in an amount equal to or exceeding the Redemption Amount are 

contributed to the Issuer or any of its Restricted Subsidiaries (other than an Excluded Contribution). 

 
“Escrowed Proceeds” means the proceeds from the offering of any debt securities or other Indebtedness paid 

into escrow accounts with an independent escrow agent on the date of the applicable offering or incurrence 

pursuant to escrow arrangements that permit the release of amounts on deposit in such escrow accounts upon 

satisfaction of certain conditions or the occurrence of certain events. The term “Escrowed Proceeds” shall include 

any interest earned on the amounts held in escrow. 
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“Euroclear” means Euroclear Bank S.A./N.V., as operator of the Euroclear System as currently in effect or any 

successor securities clearing agency. 

“Exchange Act” means the U.S. Securities Exchange Act of 1934, as amended as in effect on the Issue Date. 

“Excluded Contribution” means Net Cash Proceeds, or the Fair Market Value of property or assets, received by 

the Issuer as capital contributions to the Issuer after the Issue Date or from the issuance or sale (other than to a 
Restricted Subsidiary) of Capital Stock (other than Disqualified Stock) of the Issuer, in each case to the extent 

designated as an Excluded Contribution pursuant to an Officer’s Certificate of the Issuer and not previously included 

in the calculation set forth in clause (a)(a)(iv)(3)(B)(x) of the covenant described under the caption “—Certain 

Covenants—Limitation on Restricted Payments” for purposes of determining whether a Restricted Payment may be 

made. 

 

“Fair Market Value” means, with respect to any asset or property, the fair market value of such asset or 

property as determined in good faith by the Board of Directors, whose determination will be conclusive. 
 

“Financing Disposition” means any sale, assignment, transfer (including, without limitation, by way of trust), 

conveyance or other disposition of, or creation or incurrence of any Lien on, property or assets (a) by the Issuer or 

any Subsidiary thereof to or in favour of any Special Purpose Entity, (or in the case of a Lien, a security agent or 

security trustee) or by any Special Purpose Subsidiary, in each case in connection with the Incurrence by a Special 

Purpose Entity of Indebtedness, or obligations to make payments to the obligor on Indebtedness, which may be 

secured by a Lien in respect of such property or assets or (b) by the Issuer or any Subsidiary thereof to or in favour 

of any Special Purpose Entity that is not a Special Purpose Subsidiary. 

 

“Foreign Subsidiary” means any Subsidiary of the Issuer that is not organised under the laws of the United 

Kingdom and any Subsidiary of such Foreign Subsidiary. 
 

“Gilt Rate” means, with respect to any redemption date, the yield to maturity as of such redemption date of 

U.K. Government Securities with a fixed maturity (as compiled by the Office for National Statistics and published in 

the most recent Financial Statistics that have become publicly available at least two Business Days in London prior 

to such redemption date (or, if such Financial Statistics are no longer published, any publicly available source of 

similar market data)) most nearly equal to the period from such redemption date to July 15, 2022; provided, 

however, that if the period from such redemption date to July 15, 2022 is less than one year, the weekly average 

yield on actually traded U.K. Government Securities denominated in sterling adjusted to a fixed maturity of one year 

shall be used. 
 

“Group” means the Issuer and its Restricted Subsidiaries from time to time. 
 

“guarantee” means any obligation, contingent or otherwise, of any Person directly or indirectly guaranteeing 

any Indebtedness or other obligation of any other Person (whether arising by agreements to keep-well, to take or 

pay or to maintain financial condition, pledges of assets or otherwise); provided that the term “guarantee” shall not 

include endorsements for collection or deposit in the ordinary course of business. The term “guarantee” used as a 

verb has a corresponding meaning. 

 

“Guarantor” means (a) initially, the Initial Guarantors and (b) any Restricted Subsidiary that enters into  a 

Note Guarantee of the Notes in accordance with the terms of the Indenture, in each case, together with their 

respective successors and assigns. 

 

“Guarantor Subordinated Obligations” means, with respect to a Guarantor, any Indebtedness of such 

Guarantor (whether outstanding on the Issue Date for the Initial Guarantors or thereafter Incurred) that is expressly 

subordinated in right of payment to the obligations of such Guarantor under its Note Guarantee pursuant to a 

written agreement. 
 

“Hedge Agreements” means, collectively, Interest Rate Agreements, Currency Agreements and  Commodities 

Agreements. 

 

“Hedging Obligations” of any Person means the obligations of such Person pursuant to any Interest Rate 

Agreement, Currency Agreement or Commodities Agreement. 
 

“Holder” means a Person in whose name a Note is registered in a register maintained by the registrar and 

reflecting ownership of the Notes. 
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“IFRS” means the International Financial Reporting Standards promulgated by the International Accounting 

Standards Board or any successor board or agency as endorsed by the European Union and in effect on the date 

hereof, or, with respect to the covenant described under the caption “Reports” as in effect from time to time; 

provided that, at any date after the Issue Date, the Issuer may make an irrevocable election to establish that “IFRS” 

shall mean IFRS as in effect from time to time. The Issuer shall give notice of any such election to the Trustee and 

the Holders. Notwithstanding the foregoing, the impact of IFRS 16 Leases and any successor standard thereto shall 

be disregarded with respect to all ratios, calculations and determinations based upon IFRS to be calculated or 

made, as the case may be, pursuant to the Indenture and (without limitation) any lease, concession or license of 

property that would be considered an operating lease under IFRS immediately prior to the implementation of IFRS 

16 and any guarantee given by the Issuer or any Restricted Subsidiary in the ordinary course of business solely in 

connection with, and in respect of, the obligations of the Issuer or any Restricted Subsidiary under any such 

operating lease shall be accounted for in accordance with IFRS as in effect immediately prior to the implementation 

of IFRS 16 (as determined in good faith by a responsible accounting or financial officer of the Issuer). 

 
“Incur” means issue, assume, enter into any guarantee of, incur or otherwise become liable for; and the terms 

“Incurs,” “Incurred” and “Incurrence” shall have a correlative meaning; provided that any Indebtedness or Capital 

Stock of a Person existing at the time such Person becomes a Subsidiary (whether by merger, consolidation, 

acquisition or otherwise) shall be deemed to be Incurred by such Subsidiary at the time it becomes a Subsidiary. 

Accrual of interest, the accretion of accreted value, the payment of interest in the form of additional Indebtedness, 

and the payment of dividends on Capital Stock constituting Indebtedness in the form of additional shares of the 

same class of Capital Stock, will not be deemed to be an Incurrence of Indebtedness. Any Indebtedness issued at a 

discount (including Indebtedness on which interest is payable through the issuance of additional Indebtedness) 

shall be deemed Incurred at the time of original issuance of the Indebtedness at the initial accreted amount thereof. 

 
“Indebtedness” means, with respect to any Person on any date of determination (without duplication): 

(1) the principal of indebtedness of such Person for borrowed money; 

(2) the principal of obligations of such Person evidenced by bonds, debentures, notes or other similar 

instruments; 

(3) all reimbursement obligations of such Person in respect of letters of credit, bankers’ acceptances or other 

similar instruments (the amount of such obligations being equal at any time to the aggregate then 

undrawn and unexpired amount of such letters of credit, bankers’ acceptances or other instruments plus 

the aggregate amount of drawings thereunder that have not then been reimbursed); 

(4) all obligations of such Person to pay the deferred and unpaid purchase price of property (except Trade 

Payables), which purchase price is due more than one year after the date of placing such property in final 

service or taking final delivery and title thereto; 

(5) all Capitalised Lease Obligations of such Person; 

(6) the redemption, repayment or other repurchase amount of such Person with respect to any Disqualified 

Stock of such Person or (if such Person is a Subsidiary of the Issuer other than a Guarantor) any 

Preferred Stock of such Subsidiary, but excluding, in each case, any accrued dividends (the amount of 

such obligation to be equal at any time to the maximum fixed involuntary redemption, repayment or 

repurchase price for such Capital Stock, or if less (or if such Capital Stock has no such fixed price), to the 

involuntary redemption, repayment or repurchase price therefor calculated in accordance with the terms 

thereof as if then redeemed, repaid or repurchased, and if such price is based upon or measured by the 

Fair Market Value of such Capital Stock, such Fair Market Value shall be as determined in good faith by 

senior management of the Issuer, the Board of Directors or the board of directors or other governing 

body of the issuer of such Capital Stock); 

(7) all Indebtedness of other Persons secured by a Lien on any asset of such Person, whether or not such 

Indebtedness is assumed by such Person; provided that the amount of Indebtedness of such Person 

shall be the lesser of (A) the Fair Market Value of such asset at such date of determination (as determined 

in good faith by the Issuer) and (B) the amount of such Indebtedness of such other Persons; 

(8) all guarantees by such Person of Indebtedness of other Persons, to the extent so guaranteed by such 

Person; and 

(9) to the extent not otherwise included in this definition, net Hedging Obligations of such Person (the 

amount of any such obligation to be equal at any time to the termination value of such agreement or 

arrangement giving rise to such Hedging Obligation that would be payable by such Person at such time). 



 

The term “Indebtedness” shall not include (i) obligations under a Tax Sharing Agreement, up to an amount not 

to exceed, with respect to such Taxes, the amount of such Taxes that the Issuer and its Restricted Subsidiaries 

would have been required to pay on a separate company basis, or on a consolidated basis if the Issuer and its 

Restricted Subsidiaries had paid tax on a consolidated, combined, group, affiliated or unitary basis on behalf of an 

affiliated group consisting only of the Issuer and its Restricted Subsidiaries, (ii) any “parallel debt” obligations 

created in connection with a Lien created to secure other indebtedness permitted to be incurred under the 

Indenture or (iii) any guarantee, indemnity, bond, standby letter of credit or similar instrument in respect of 

commercial obligations of the Issuer or any Restricted Subsidiary in the ordinary course of business to the extent 

such guarantees, indemnities, bonds or letters of credit are not drawn upon or, if and to the extent drawn upon are 

honoured in accordance with their terms and if to be reimbursed, are reimbursed no later than the fifth Business 

Day following receipt by such Person of a demand for reimbursement following payment on the guarantee, 

indemnity, bond or letter of credit. 

 
The amount of Indebtedness of any Person at any date shall be determined as set forth above or otherwise 

provided in the Indenture, or otherwise shall equal the amount thereof that would appear on a balance sheet of such 

Person (excluding any notes thereto) prepared in accordance with IFRS. 

 
“Independent Financial Advisor” means an investment banking or accounting firm of international standing or 

any third party appraiser of international standing; provided, however, that such firm or appraiser is not an Affiliate 

of the Issuer. 

 
“Initial Guarantors” means B&M European Value Retail 1 S.à r.l., B&M European Value Retail Holdco 1 Ltd, 

B&M European Value Retail Holdco 2 Ltd, B&M European Value Retail Holdco 3 Ltd, B&M European Value Retail 

Holdco 4 Ltd, B&M European Value Retail 2 S.à r.l., EV Retail Limited and B & M Retail Limited. 

 
“Intercreditor Agreement” means the intercreditor agreement to be entered into on or about the Issue Date 

and made among, inter alios, the Issuer, Bank of America Merrill Lynch International Limited (as Initial Senior 

Agent (as defined therein)), Deutsche Bank AG, London Branch (as Security Agent) and the lenders under the 

Senior Facilities Agreement, as the same may be amended, waived, supplemented or otherwise modified from time 

to time in compliance with the Indenture. 

 
“Interest Rate Agreement” means, with respect to any Person, any interest rate protection agreement,  interest 

rate future agreement, interest rate option agreement, interest rate swap agreement, interest rate cap agreement, 

interest rate collar agreement, interest rate hedge agreement or other similar agreement or arrangement (including 

derivative agreements or arrangements), as to which such Person is party or a beneficiary. 

 
“Investment” in any Person by any other Person means any direct or indirect advance, loan or other extension 

of credit (other than to customers, dealers, licensees, franchisees, suppliers, directors, officers or employees of any 

Person in the ordinary course of business) or capital contribution (by means of any transfer of cash or other 

property to others or any payment for property or services for the account or use of others) to, or any purchase or 

acquisition of Capital Stock, Indebtedness or other similar instruments issued by, such Person. For purposes of the 

definition of “Unrestricted Subsidiary” and the covenant described under the caption “—Certain Covenants— 

Limitation on Restricted Payments” only, (i) “Investment” shall include the portion (proportionate to the Issuer’s 

equity interest in such Subsidiary) of the Fair Market Value of the net assets of any Subsidiary of the Issuer at the 

time that such Subsidiary is designated an Unrestricted Subsidiary, provided that upon a redesignation of such 

Subsidiary as a Restricted Subsidiary, the Issuer shall be deemed to continue to have a permanent “Investment” in 

an Unrestricted Subsidiary in an amount (if positive) equal to (x) the Issuer’s “Investment” in such Subsidiary at the 

time of such redesignation less (y) the portion (proportionate to the Issuer’s equity interest in such Subsidiary) of 

the Fair Market Value of the net assets of such Subsidiary at the time of such redesignation, (ii) any property 

transferred to or from an Unrestricted Subsidiary shall be valued at its Fair Market Value at the time of such transfer 

and (iii) for purposes of clause (3)(C) of paragraph (a) of the covenant described under the caption “—Certain 

Covenants—Limitation on Restricted Payments,” the amount resulting from the redesignation of any Unrestricted 

Subsidiary as a Restricted Subsidiary shall be the Fair Market Value of the Investment in such Unrestricted 

Subsidiary at the time of such redesignation. Guarantees shall not be deemed to be Investments. The amount of 

any Investment outstanding at any time shall be the original cost of such Investment, reduced (at the Issuer’s 

option) by any dividend, distribution, interest payment, return of capital, repayment or other amount or value 

received in respect of such Investment; provided, that to the extent that the amount of Restricted Payments 

outstanding at any time pursuant to paragraph (a) of the covenant described under the caption “—Certain 

Covenants—Limitation on Restricted Payments” is so reduced by any portion of any such amount or value that 

would otherwise be included in the calculation of Consolidated Net Income, such portion of such amount or value 
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shall not be so included for purposes of calculating the amount of Restricted Payments that may be made pursuant 

to paragraph (a) of the covenant described under the caption “—Certain Covenants—Limitation on Restricted 

Payments”. 

 
“Investment Company Act” means the U.S. Investment Company Act of 1940, as amended. 

 
“Investment Grade Rating” means a rating of Baa3 or better by Moody’s and BBB- or better by S&P (or, in 

either case, the equivalent of such rating by such organisation), or an equivalent rating by any other Rating Agency. 

 
“Issuer” means B&M European Value Retail S.A. and any successor in interest thereto. 

“Issue Date” means the first date on which Notes are issued. 

“Lien” means any mortgage, pledge, security interest, encumbrance, lien or charge of any kind (including any 

conditional sale or other title retention agreement or lease in the nature thereof). 

 
“LTM EBITDA” means the aggregate amount of Consolidated EBITDA for the period of the most recent four 

consecutive fiscal quarters of the Issuer ending prior to the date of determination for which consolidated financial 

statements of the Issuer are available. 

 
“Luxembourg” means the Grand Duchy of Luxembourg. 

“Luxembourg Companies Law” means the law of 10 August 1915 on commercial companies, as amended. 

“Management Advances” means (1) loans or advances made to directors, officers, employees or consultants 

of the Issuer or any Restricted Subsidiary (x) in respect of travel, entertainment or moving related expenses 

incurred in the ordinary course of business, (y) in respect of moving related expenses incurred in connection with 

any closing or consolidation of any facility, or (z) for any other purpose (but in the case of this clause (z) not 

exceeding £7.5 million in the aggregate outstanding at any time), or (2) promissory notes of, or loans to, 

Management Investors acquired, or made, in connection with the issuance of, or purchase of, Management Stock 

to, or by, such Management Investors, which are permitted under clause (b)(v) of the covenant described under the 

caption “—Certain Covenants—Restricted Payments”. 

 
“Management Investors” means the officers, directors, employees and other members of the management of, 

or consultants to, the Issuer or its Subsidiaries, or family members or relatives of any of the foregoing, or trusts, 

partnerships, limited liability companies or other entities for the benefit of any of the foregoing, or any of their heirs, 

executors, successors and legal representatives who, at any date, beneficially own or have the right to acquire, 

directly or indirectly, Capital Stock of the Issuer or any Restricted Subsidiary or Capital Stock or other debt or 

equity securities of any entity formed for the purpose of investing in Capital Stock of the Issuer or any Restricted 

Subsidiary. 

 
“Management Stock” means Capital Stock of the Issuer or any Restricted Subsidiary (including any options, 

warrants or other rights in respect thereof) or Capital Stock or other debt or equity securities of any entity formed 

for the purpose of investing in Capital Stock of the of the Issuer or any Restricted Subsidiary held directly or 

indirectly by any of the Management Investors. 

 
“Moody’s” means Moody’s Investors Service, Inc., and its successors. 

 
“Net Available Cash” from an Asset Disposition means an amount equal to the cash payments  received 

(including any cash payments received by way of deferred payment of principal pursuant to a note or instalment 

receivable or otherwise, but only as and when received, but excluding any other consideration received in the form 

of assumption by the acquiring Person of Indebtedness or other obligations relating to the properties or assets that 

are the subject of such Asset Disposition or received in any other non-cash form) therefrom, in each case net of 

(i) all legal, title and recording tax expenses, commissions and other fees and expenses incurred, and all Taxes 

required to be paid or to be accrued as a liability under IFRS, in each case as a consequence of or in receipt of such 

Asset Disposition (including as a consequence of any transfer of funds in connection with the application thereof in 

accordance with the covenant described under the caption “—Certain Covenants—Limitation on Sales of Assets 

and Subsidiary Stock”), (ii) all payments made, and all instalment payments required to be made, on any 

Indebtedness (x) that is secured by any assets subject to such Asset Disposition, in accordance with the terms of 

any Lien upon such assets, or (y) that must by its terms, or in order to obtain a necessary consent to such Asset 

 
94 



95  

Disposition (including as a consequence of any transfer of funds in connection with the application thereof in 

accordance with the covenant described under the caption “—Certain Covenants—Limitation on Sales of Assets 

and Subsidiary Stock”), or by applicable law, be repaid out of the proceeds from such Asset Disposition, including 

but not limited to any payments required to be made to increase borrowing availability under any Senior Facilities 

Agreement, (iii) all distributions and other payments required to be made to minority interest holders in 

Subsidiaries or joint ventures as a result of such Asset Disposition, or to any other Person (other than the Issuer or 

a Restricted Subsidiary) owning a beneficial interest in the assets disposed of in such Asset Disposition, (iv) any 

liabilities or obligations associated with the assets disposed of in such Asset Disposition and retained, indemnified 

or insured by the Issuer or any Restricted Subsidiary after such Asset Disposition, including without limitation 

pension and other post-employment benefit liabilities, liabilities related to environmental matters, and liabilities 

relating to any indemnification obligations associated with such Asset Disposition, and (v) the amount of  any 

purchase price or similar adjustment (x) claimed by any Person to be owed by the Issuer or any Restricted 

Subsidiary, until such time as such claim shall have been settled or otherwise finally resolved, or (y) paid or payable 

by the Issuer or any Restricted Subsidiary, in either case in respect of such Asset Disposition. 

 
“Net Cash Proceeds,” with respect to any issuance or sale of any securities of the Issuer or any Subsidiary by 

the Issuer or any Subsidiary, or any capital contribution, means the cash proceeds of such issuance, sale, 

contribution or Incurrence net of attorneys’ fees, accountants’ fees, underwriters’ or placement agents’  fees, 

discounts or commissions and brokerage, consultant and other fees actually incurred in connection with such 

issuance, sale, contribution or Incurrence and net of taxes paid or payable as a result thereof. 

 
“Note Guarantee” means any guarantee of the obligations of the Issuer under the Indenture and the Notes by 

any Person in accordance with the provisions of the Indenture. 

 
“Obligations” means, with respect to any Indebtedness, any principal, premium (if any), interest (including 

interest accruing on or after the filing of any petition in bankruptcy or for reorganisation relating to the Issuer or any 

Restricted Subsidiary whether or not a claim for post-filing interest is allowed in such proceedings), fees, charges, 

expenses, reimbursement obligations, guarantees of such Indebtedness (or of Obligations in respect thereof), other 

monetary obligations of any nature and all other amounts payable thereunder or in respect thereof. 

 
“Officer” means (a) with respect to the Issuer or any Guarantor, the Chairman of the Board, the Chief 

Executive Officer, the Chief Financial Officer, the General Counsel or the Company Secretary or any authorized 

signatory, as the case may be, (i) of such Person or (ii) if such Person is owned or managed by a single entity, of 

such entity, or (b) any other individual designated as an “Officer” for the purposes of the Indenture by the Board of 

Directors. 

“Officer’s Certificate” means, with respect to any Person, a certificate signed by one Officer of such Person. 

“Opinion of Counsel” means a written opinion from legal counsel who is reasonably acceptable to the Trustee. 

The legal counsel may be an employee of or counsel to the Issuer. 

 
“Pari Passu Indebtedness” means Indebtedness of the Issuer or any Restricted Subsidiary that is a Guarantor 

which does not constitute Subordinated Obligations or Guarantor Subordinated Obligations as the case may be. 

 
“Permitted Collateral Liens” means 

(1) Liens arising by operation of law that are described in the definition of “Permitted Liens;” 

(2) Liens on the Collateral to secure any Indebtedness of the Issuer or any Restricted Subsidiary that is 

permitted to be Incurred under clause (i), (iii) (to the extent, in the case of Refinancing Indebtedness 

under clause (iii), such Refinancing Indebtedness is in exchange for or the net proceeds of which are 

used to renew, refund, refinance, replace, defease or discharge Indebtedness secured with a Permitted 

Collateral Lien in compliance with the Indenture but, if such Refinancing Indebtedness relates to 

Indebtedness incurred on the Issue Date under clause (iii), only if a Permitted Collateral Lien over such 

assets was in place on the Issue Date), (vi)(A) (but only to the extent such guarantee is in respect of 

Indebtedness that is permitted to be secured on the Collateral pursuant to any other clause of this 

definition), (viii)(C), (b)(ix), (x) (provided that immediately following the Incurrence of Indebtedness 

pursuant to such clause (x) and after giving effect thereto on a pro forma basis, the Consolidated Secured 

Net Leverage Ratio would have been less than 3.25:1.0 or would not be greater than it was immediately 

prior to giving effect to the relevant acquisition, merger or consolidation), (b)(xiii) or (xiv) of paragraph 

(b) of the covenant described under the caption “—Certain Covenants—Limitation on Indebtedness”; 
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provided, however, that, such Lien ranks equal or junior to all other Liens on such Collateral securing the 

Notes or the Notes Guarantees and each of the secured parties to any such Indebtedness (acting directly 

or through its respective creditor representative) will have entered into the Intercreditor Agreement or an 

Additional Intercreditor Agreement; 

(3) Liens on the Collateral to secure Indebtedness incurred pursuant to clause (a) of the covenant described 

under the caption “—Certain Covenants—Limitation on Indebtedness”; provided that immediately 

following the Incurrence of Indebtedness pursuant to such clause (a), and after giving effect thereto on a 

pro forma basis, the Consolidated Secured Net Leverage Ratio would have been less than 3.25:1.0; 

(4) Liens securing Indebtedness permitted to be Incurred under clause (iv), (viii)(F) or (viii)(G) of paragraph 

(b) of the covenant described under the caption “Certain Covenants—Limitation on Indebtedness”; and 

(5) Liens on assets or Capital Stock of a Special Purpose Entity that constitute Collateral to secure 

Indebtedness (including Liens securing obligations in respect thereof) or other obligations of, or in 

favour of, any Special Purpose Entity, or in connection with a Special Purpose Financing Incurred 

pursuant to clause (b)(ix) of the covenant described under the caption “—Certain Covenants—Limitation 

on Indebtedness” (but only in respect of the assets subject to the relevant Financing Disposition or 

Capital Stock of a Special Purpose Entity). 

 
A Lien shall be deemed to rank equally with another Lien notwithstanding (i) any different preference or 

hardening period applicable thereto, (ii) any other difference in priority so long as an “assignment of ranking” or 

other sharing arrangement has been entered into by or for the benefit of beneficiaries of each such Lien or (iii) any 

difference in validity or enforceability. 

 
For purposes of determining compliance with this definition, (u) a Lien need not be incurred solely by 

reference to one category of Permitted Collateral Liens described in this definition but may be incurred under any 

combination of such categories (including in part under one such category and in part under any other such 

category), (v) in the event that a Lien (or any portion thereof) meets the criteria of one or more of such categories 

of Permitted Collateral Liens, the Issuer shall, in its sole discretion, classify or reclassify such Lien (or any portion 

thereof) in any manner that complies with this definition, (w) the principal amount of Indebtedness secured by a 

Lien outstanding under any category of Permitted Collateral Liens shall be determined after giving effect to the 

application of proceeds of any such Indebtedness to refinance any such other Indebtedness, (x) any Lien securing 

Indebtedness that was permitted to secure such Indebtedness at the time of the Incurrence of such Indebtedness 

shall also be permitted to secure any increase in the amount of such Indebtedness in connection with the accrual of 

interest and the accretion of accreted value, (y) if any Indebtedness or other obligation is secured by any Lien 

outstanding under any category of Permitted Collateral Liens measured by reference to a percentage of LTM 

EBITDA at the time of incurrence of such Indebtedness or other obligations, and is refinanced by any Indebtedness 

or other obligation secured by any Lien incurred by reference to such category of Permitted Collateral Liens, and 

such refinancing would cause the percentage of LTM EBITDA to be exceeded if calculated based on LTM EBITDA on 

the date of such refinancing, such percentage of LTM EBITDA not be deemed to be exceeded (and such refinancing 

Lien shall be deemed permitted) so long as the principal amount of such refinancing Indebtedness or other 

obligation does not exceed an amount equal to the principal amount of such Indebtedness or other obligation being 

refinanced, plus the aggregate amount of fees, underwriting discounts, premiums and other costs and expenses 

(including accrued and unpaid interest) incurred or payable in connection with such refinancing and (z) if any 

Indebtedness or other obligation is secured by any Lien outstanding under any category of Permitted Collateral 

Liens measured by reference to an amount in sterling, and is refinanced by any Indebtedness or other obligation 

secured by any Lien incurred by reference to such category of Permitted Collateral Liens, and such refinancing 

would cause such sterling amount to be exceeded, such sterling amount shall not be deemed to be exceeded (and 

such refinancing Lien shall be deemed permitted) so long as the principal amount of such refinancing Indebtedness 

or other obligation does not exceed an amount equal to the principal amount of such Indebtedness being 

refinanced, plus the aggregate amount of fees, underwriting discounts, premiums and other costs and expenses 

(including accrued and unpaid interest) incurred or payable in connection with such refinancing. 

 
“Permitted Investment” means an Investment by the Issuer or any Restricted Subsidiary in, or consisting of, 

any of the following: 

(1) a Restricted Subsidiary, the Issuer, or a Person that will, upon the making of such Investment, become a 

Restricted Subsidiary (and any Investment held by such Person that was not acquired by such Person, or 

made pursuant to a commitment by such Person that was not entered into, in contemplation of so 

becoming a Restricted Subsidiary); 
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(2) another Person if as a result of such Investment such other Person is merged or consolidated with or 

into, or transfers or conveys all or substantially all its assets to, or is liquidated into, the Issuer or a 

Restricted Subsidiary (and, in each case, any Investment held by such other Person that was not 

acquired by such Person, or made pursuant to a commitment by such Person that was not entered into, 

in contemplation of such merger, consolidation or transfer); 

(3) Temporary Cash Investments or Cash Equivalents; 

(4) receivables owing to the Issuer or any Restricted Subsidiary, if created or acquired in the ordinary course 

of business; 

(5) any securities or other Investments received as consideration in, or retained in connection with, sales or 

other dispositions of property or assets, including Asset Dispositions made in compliance with the 

covenant described under the caption “—Certain Covenants—Limitation on Sales of Assets and 

Subsidiary Stock”; 

(6) securities or other Investments received in settlement of debts created in the ordinary course of business 

and owing to, or received in settlement of other claims asserted by, the Issuer or any Restricted 

Subsidiary, or as a result of foreclosure, perfection or enforcement of any Lien, or in satisfaction of 

judgments, including in connection with any bankruptcy proceeding or other reorganisation of another 

Person; 

(7) Investments in existence or made pursuant to legally binding written commitments in existence on the 

Issue Date, and in each case any extension, modification, replacement, reinvestment or renewal thereof; 

provided that the amount of any such Investment may be increased in such extension, modification, 

replacement, reinvestment or renewal only (x) as required by the terms of such Investment or binding 

commitment as in existence on the Issue Date, or (y) as otherwise permitted by the Indenture; 

(8) Currency Agreements, Interest Rate Agreements, Commodities Agreements and related Hedging 

Obligations, which obligations are Incurred in compliance with the covenant described under the caption 

“—Certain Covenants—Limitation on Indebtedness”; 

(9) pledges or deposits (x) with respect to leases or utilities provided to third parties in the ordinary course 

of business or (y) otherwise described in the definition of “Permitted Liens” or made in connection with 

Liens permitted under the covenant described under the caption “—Certain Covenants—Limitation on 

Liens”; 

(10) (1) Investments in or by any Special Purpose Subsidiary, or in connection with a Financing Disposition 

by, to, in or in favour of any Special Purpose Entity, including Investments of funds held in accounts 

permitted or required by the arrangements governing a Financing Disposition or any related 

Indebtedness, or (2) any promissory note issued by the Issuer; 

(11) bonds secured by assets leased to and operated by the Issuer or any Restricted Subsidiary that were 

issued in connection with the financing of such assets so long as the Issuer or any Restricted Subsidiary 

may obtain title to such assets at any time by paying a nominal fee, cancelling such bonds and 

terminating the transaction; 

(12) the Notes; 

(13) any Investment to the extent made using Capital Stock of the Issuer (other than Disqualified Stock) as 

consideration; 

(14) Management Advances; 

(15) Investments in any joint-venture or similar agreement or arrangement with another Person in an 

aggregate amount outstanding at any time not to exceed an amount equal to the greater of £50.0 million 

and 15% of LTM EBITDA; and 

(16) any transaction to the extent it constitutes an Investment in relation to (1) (i) the entering into, 

maintaining or performance of any employment or consulting contract, collective bargaining agreement, 

benefit plan, program or arrangement, related trust agreement or any other similar arrangement for or 

with any current or former employee, officer or director or consultant of or to the Issuer or any Restricted 

Subsidiary heretofore or hereafter entered into in the ordinary course of business, including vacation, 

health, insurance, deferred compensation, severance, retirement, savings or other similar plans, 

programs or arrangements, (ii) payments of compensation, performance of indemnification or 

contribution obligations, or any issuance, grant or award of stock, options, other equity related interests 

or other securities, to any employees, officers, directors or consultants in the ordinary course of 



 

business, (iii) the payment of reasonable fees to directors of the Issuer or any of its Subsidiaries (as 

determined in good faith by the Issuer or such Subsidiary) or (iv) Management Advances and payments 

in respect thereof (or in reimbursement of any expenses referred to in the definition of such term), (2) 

any transaction between or among any of the Issuer, one or more Restricted Subsidiaries, or one or more 

Special Purpose Entities, (3) any transaction arising out of agreements or instruments in existence on the 

Issue Date, and any payments made pursuant thereto, (4) the execution, delivery and performance of any 

Tax Sharing Agreement and (5) issuances or sales of Capital Stock (other than Disqualified Stock) of the 

Issuer or options, warrants or other rights to acquire such Capital Stock; and 

(17) other Investments in an aggregate amount outstanding at any time not to exceed an amount equal to the 

greater of £100.0 million and 30% of LTM EBITDA. 
 

If any Investment pursuant to clause (15) or (17) above, or paragraph (b)(vii) of the covenant described under 

the caption “—Certain Covenants—Limitation on Restricted Payments”, as applicable, is made in any Person that 

is not a Restricted Subsidiary and such Person thereafter (A) becomes a Restricted Subsidiary or (B) is merged or 

consolidated into, or transfers or conveys all or substantially all of its assets to, or is liquidated into, the Issuer or a 

Restricted Subsidiary, then such Investment shall thereafter be deemed to have been made pursuant to clause (1) 

or (2) above, respectively, and not clause (15) or (17), or paragraph (b)(vi) of the covenant described under the 

caption “—Certain Covenants—Limitation on Restricted Payments”, as applicable. 

 

“Permitted Liens” means: 

(1) Liens for taxes, assessments or other governmental charges not yet delinquent or the nonpayment of 

which in the aggregate would not reasonably be expected to have a material adverse effect on the Issuer 

and its Restricted Subsidiaries or that are being contested in good faith and by appropriate proceedings if 

adequate reserves with respect thereto are maintained on the books of the Issuer or a Subsidiary thereof, 

as the case may be, in accordance with IFRS; 

(2) carriers’, warehousemen’s, mechanics’, landlords’, materialmen’s, repairmen’s or other like Liens arising 

in the ordinary course of business in respect of obligations that are not overdue for a period of more than 

60 days or that are bonded or that are being contested in good faith and by appropriate proceedings; 

(3) pledges, deposits or Liens in connection with workers’ compensation, professional liability insurance, 

insurance programs, unemployment insurance and other social security and other similar legislation or 

other insurance related obligations (including, without limitation, pledges or deposits securing liability to 

insurance carriers under insurance or self-insurance arrangements); 

(4) pledges, deposits or Liens to secure the performance of bids, tenders, trade, government or other 

contracts (other than for borrowed money), obligations for utilities, leases, licenses, statutory 

obligations, completion guarantees, surety, judgment, appeal or performance bonds, other similar bonds, 

instruments or obligations, and other obligations of a like nature incurred in the ordinary course of 

business; 

(5) easements (including reciprocal easement agreements), rights-of-way, building, zoning and similar 

restrictions, utility agreements, covenants, reservations, restrictions, encroachments, charges, and other 

similar encumbrances or title defects incurred, or leases or subleases granted to others, in the ordinary 

course of business, which do not in the aggregate materially interfere with the ordinary conduct of the 

business of the Issuer and its Subsidiaries, taken as a whole; 

(6) Liens existing on, or provided for under written arrangements existing on, the Issue Date, or (in the case 

of any such Liens securing Indebtedness of the Issuer or any of its Subsidiaries existing or arising under 

written arrangements existing on the Issue Date) securing any Refinancing Indebtedness in respect of 

such Indebtedness so long as the Lien securing such Refinancing Indebtedness is limited to all or part of 

the same property or assets (plus improvements, accessions, proceeds or dividends or distributions in 

respect thereof) that secured (or under such written arrangements could secure) the original 

Indebtedness; 

(7) (i) mortgages, liens, security interests, restrictions, encumbrances or any other matters of record that 

have been placed by any developer, landlord or other third party on property over which the Issuer or any 

Restricted Subsidiary of the Issuer has easement rights or on any leased property and subordination or 

similar agreements relating thereto and (ii) any condemnation or eminent domain proceedings affecting 

any real property; 

(8) Liens securing Indebtedness (including Liens securing any Obligations in respect thereof) consisting of 

Hedging Obligations, Bank Products Obligations, Purchase Money Obligations or Capitalised Lease 
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Obligations Incurred in compliance with the covenant described under the caption “—Certain 

Covenants—Limitation on Indebtedness”; 

(9) Liens arising out of judgments, decrees, orders or awards in respect of which the Issuer or any 

Restricted Subsidiary shall in good faith be prosecuting an appeal or proceedings for review, which 

appeal or proceedings shall not have been finally terminated, or if the period within which such appeal or 

proceedings may be initiated shall not have expired; 

(10) leases, subleases, licenses or sublicenses to or from third parties; 

(11) Liens securing Indebtedness (including Liens securing any Obligations in respect thereof) consisting of 

(1) the Notes or any Note Guarantee, (2) Indebtedness of any Restricted Subsidiary that is not a 

Guarantor (limited, in the case of this clause (2), to Liens on any of the property and assets of any 

Restricted Subsidiary that is not a Guarantor) or (3) Indebtedness or other obligations of any Special 

Purpose Entity (limited, in the case of this clause (3), to Liens on any property or assets of, or stock of, 

any Special Purpose Entity); 

(12) Liens existing on property or assets of a Person at, or provided for under written arrangements existing 

of, the time such Person becomes a Subsidiary of the Issuer (or at the time the Issuer or a Restricted 

Subsidiary acquires such property or assets, including any acquisition by means of a merger or 

consolidation with or into the Issuer or any Restricted Subsidiary); provided, however, that such Liens 

are not created in connection with, or in contemplation of, such other Person becoming such a 

Subsidiary (or such acquisition of such property or assets), and that such Liens are limited to all or part 

of the same property or assets (plus improvements, accessions, proceeds or dividends or distributions in 

respect thereof) that secured (or, under the written arrangements under which such Liens arose, could 

secure) the obligations to which such Liens relate; provided, further, that for purposes of this clause (l), if 

a Person other than the Issuer is the Successor Issuer with respect thereto, any Subsidiary thereof shall 

be deemed to become a Subsidiary of the Issuer, and any property or assets of such Person or any such 

Subsidiary shall be deemed acquired by the Issuer or a Restricted Subsidiary, as the case may be, when 

such Person becomes such Successor Issuer; 

(13) Liens on Capital Stock, Indebtedness or other securities of an Unrestricted Subsidiary or a joint venture 

that is not a Subsidiary of the Issuer that secure Indebtedness or other obligations of such Unrestricted 

Subsidiary or joint venture respectively; 

(14) any encumbrance or restriction (including, but not limited to, pursuant to put and call agreements or buy/ 

sell arrangements) with respect to Capital Stock of any joint venture or similar arrangement pursuant to 

any joint venture or similar agreement; 

(15) Liens securing Indebtedness (including Liens securing any Obligations in respect thereof) consisting of 

Refinancing Indebtedness Incurred in respect of any Indebtedness secured by, or securing any 

refinancing, refunding, extension, renewal or replacement (in whole or in part) of any other obligation 

secured by, any other Permitted Liens, provided that any such new Lien is limited to all or part of the 

same property or assets (plus improvements, accessions, proceeds or dividends or distributions in 

respect thereof) that secured (or, under the written arrangements under which the original Lien arose, 

could secure) the obligations to which such Liens relate; 

(16) Liens (1) arising by operation of law (or by agreement to the same effect) in the ordinary course of 

business, (2) on property or assets under construction (and related rights) in favour of a contractor or 

developer or arising from progress or partial payments by a third party relating to such property or 

assets, (3) on Receivables, commissions or revenue streams from contractual arrangements (including 

related rights) in the ordinary course of business or (4) securing or arising by reason of any netting or 

set-off arrangement entered into in the ordinary course of banking or other trading activities (including in 

connection with purchase orders and other agreements with customers), (5) in favour of the Issuer or 

any Subsidiary (other than Liens on property or assets of the Issuer in favour of any Subsidiary that is 

not a Guarantor), (6) arising out of conditional sale, title retention, consignment or similar arrangements 

for the sale of goods entered into in the ordinary course of business, (7) on inventory or other goods and 

proceeds securing obligations in respect of bankers’ acceptances issued or created to facilitate  the 

purchase, shipment or storage of such inventory or other goods, (8) relating to pooled deposit or sweep 

accounts to permit satisfaction of overdraft, cash pooling or similar obligations incurred in the ordinary 

course of business, (9) attaching to commodity trading or other brokerage accounts incurred in the 

ordinary course of business or (10) arising in connection with repurchase agreements permitted under 

the covenant described under the caption “—Certain Covenants—Limitation on Indebtedness” on assets 

that are the subject of such repurchase agreements; 
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(17) Liens on Escrowed Proceeds for the benefit of the related holders of debt securities or other 

Indebtedness (or the underwriters or arrangers thereof) or on cash set aside at the time of the incurrence 

of such debt securities or Indebtedness, or government securities purchased with such cash, to the 

extent such cash or government securities prefund the payment of interest on such Indebtedness and are 

held in escrow accounts or similar arrangement to be applied for such purpose; 

(18) other Liens securing Indebtedness or other obligations that in the aggregate at any time outstanding do 

not exceed an amount equal to the greater of £112.5 million and 32.5% of LTM EBITDA at the time of 

Incurrence of such Indebtedness or other obligations; 

(19) Liens securing any Indebtedness of the Issuer or any Restricted Subsidiary that is permitted to be 

Incurred under clauses (b)(iv) (provided that such Liens are limited to the assets financed with such 

Indebtedness Incurred under clause (b)(iv)), (b)(viii) or (b)(xiii) of paragraph (b) of the covenant 

described under the caption “—Certain Covenants—Limitation on Indebtedness”; and 

(20) Liens on assets or Capital Stock of a Special Purpose Entity to secure Indebtedness (including Liens 

securing obligations in respect thereof) or other obligations of, or in favour of, any Special Purpose 

Entity, or in connection with a Special Purpose Financing Incurred pursuant to clause (b)(ix) of the 

covenant described under the caption “—Certain Covenants—Limitation on Indebtedness” (but only in 

respect of the assets subject to the relevant Financing Disposition or Capital Stock of a Special Purpose 

Entity). 
 

For purposes of determining compliance with this definition, (u) a Lien need not be incurred solely by 

reference to one category of Permitted Liens described in this definition but may be incurred under any 

combination of such categories (including in part under one such category and in part under any other such 

category), (v) in the event that a Lien (or any portion thereof) meets the criteria of one or more of such categories 

of Permitted Liens, the Issuer shall, in its sole discretion, classify or reclassify such Lien (or any portion thereof) in 

any manner that complies with this definition, (w) the principal amount of Indebtedness secured by a Lien 

outstanding under any category of Permitted Liens shall be determined after giving effect to the application of 

proceeds of any such Indebtedness to refinance any such other Indebtedness, (x) any Lien securing Indebtedness 

that was permitted to secure such Indebtedness at the time of the Incurrence of such Indebtedness shall also be 

permitted to secure any increase in the amount of such Indebtedness in connection with the accrual of interest and 

the accretion of accreted value, (y) if any Indebtedness or other obligation is secured by any Lien outstanding under 

any category of Permitted Liens measured by reference to a percentage of LTM EBITDA at the time of incurrence of 

such Indebtedness or other obligations, and is refinanced by any Indebtedness or other obligation secured by any 

Lien incurred by reference to such category of Permitted Liens, and such refinancing would cause the percentage of 

LTM EBITDA to be exceeded if calculated based on LTM EBITDA on the date of such refinancing, such percentage 

of LTM EBITDA shall not be deemed to be exceeded (and such refinancing Lien shall be deemed permitted) so long 

as the principal amount of such refinancing Indebtedness or other obligation does not exceed an amount equal to 

the principal amount of such Indebtedness or other obligation being refinanced, plus the aggregate amount of fees, 

underwriting discounts, premiums and other costs and expenses (including accrued and unpaid interest) incurred 

or payable in connection with such refinancing and (z) if any Indebtedness or other obligation is secured by any 

Lien outstanding under any category of Permitted Liens measured by reference to an amount in sterling, and is 

refinanced by any Indebtedness or other obligation secured by any Lien incurred by reference to such category of 

Permitted Liens, and such refinancing would cause such sterling amount to be exceeded, such sterling amount 

shall not be deemed to be exceeded (and such refinancing Lien shall be deemed permitted) so long as the principal 

amount of such refinancing Indebtedness or other obligation does not exceed an amount equal to the principal 

amount of such Indebtedness being refinanced, plus the aggregate amount of fees, underwriting discounts, 

premiums and other costs and expenses (including accrued and unpaid interest) incurred or payable in connection 

with such refinancing. 
 

“Person” means any individual, corporation, partnership, joint venture, association, joint stock company, 

limited liability company, trust, unincorporated organisation, government or any agency or political subdivision 

thereof or any other entity. 
 

“Preferred Stock” as applied to the Capital Stock of any corporation means Capital Stock of any class or 

classes (however designated) and that by its terms is preferred as to the payment of dividends, or as to the 

distribution of assets upon any voluntary or involuntary liquidation or dissolution of such corporation, over Capital 

Stock of any other class of such corporation. 
 

“Public Indebtedness” means any Indebtedness consisting of bonds, debentures, notes or other similar debt 

securities issued in (x) a public offering or (y) a private placement to institutional investors that is underwritten for 
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resale in accordance with Rule 144A under the Securities Act (or Rule 144A and Regulation S) whether or not it 

includes registration rights entitling the holders of such debt securities to registration thereof with the SEC for 

public resale. The term “Public Indebtedness” (i) shall not include the Notes and (ii) for the avoidance of doubt, 

shall not be construed to include any Indebtedness issued to institutional investors in a direct placement of such 

Indebtedness that is not underwritten by an intermediary (it being understood that, without limiting the foregoing, a 

financing that is distributed to not more than ten Persons (provided that multiple managed accounts and affiliates 

of any such Persons shall be treated as one Person for the purposes of this definition) shall be deemed not 

underwritten), or any Bank Indebtedness, commercial bank or similar Indebtedness, Special Purpose Financing, 

Capitalised Lease Obligation or recourse transfer of any financial asset or any other type of Indebtedness Incurred 

in a manner not customarily viewed as a “securities offering.” 

 
“Purchase Money Obligations” means any Indebtedness Incurred to finance or refinance the  acquisition, 

leasing, construction or improvement of property (real or personal) or assets, and whether acquired through the 

direct acquisition of such property or assets or the acquisition of the Capital Stock of any Person owning such 

property or assets, or otherwise. 

 
“Rating Agency” means Moody’s or S&P or, if Moody’s or S&P or both shall not make a rating on the Notes 

publicly available, a recognised statistical rating agency or agencies, as the case may be, selected by the Issuer 

which shall be substituted for Moody’s or S&P or both, as the case may be. 

 
“Receivable” means a right to receive payment arising pursuant to an arrangement with another Person 

pursuant to which such other Person is obligated to pay, as determined in accordance with IFRS. 

 
“refinance” means refinance, refund, replace, renew, repay, modify, restate, defer, substitute, supplement, 

reissue, resell or extend (including pursuant to any defeasance or discharge mechanism); and the terms 

“refinances,” “refinanced” and “refinancing” as used for any purpose in the Indenture shall have a correlative 

meaning. 

 
“Refinancing Indebtedness” means Indebtedness that is Incurred to refinance any Indebtedness (or  unutilised 

commitments in respect of Indebtedness) existing on the date of the Indenture or Incurred in compliance with the 

Indenture (including Indebtedness of the Issuer that refinances Indebtedness of any Restricted Subsidiary (to the 

extent permitted in the Indenture) and Indebtedness of any Restricted Subsidiary that refinances Indebtedness of 

another Restricted Subsidiary) including Indebtedness that refinances Refinancing Indebtedness, and Indebtedness 

Incurred pursuant to a commitment that refinances any Indebtedness or unutilised commitment; provided that 

(1) if the Indebtedness being refinanced is Subordinated Obligations or Guarantor Subordinated Obligations, the 

Refinancing Indebtedness has a final Stated Maturity at the time such Refinancing Indebtedness is Incurred that is 

equivalent to or later than the final Stated Maturity of the Indebtedness being refinanced (or if shorter, the Notes), 

(2) such Refinancing Indebtedness is Incurred in an aggregate principal amount (or if issued with original issue 

discount, an aggregate issue price) that is equal to or less than the sum of (x) the aggregate principal amount (or if 

issued with original issue discount, the aggregate accreted value) then outstanding of the Indebtedness being 

refinanced, plus (y) an amount equal to any unutilised commitment relating to the Indebtedness being refinanced or 

otherwise then outstanding under a Credit Facility or other financing arrangement being refinanced to the extent the 

unutilised commitment being refinanced could be drawn in compliance with the covenant described under the 

caption “—Certain Covenants—Limitation on Indebtedness” immediately prior to such refinancing, plus (z) fees, 

underwriting discounts, premiums and other costs and expenses Incurred in connection with such Refinancing 

Indebtedness and (3) Refinancing Indebtedness shall not include (x) Indebtedness of a Restricted Subsidiary that is 

not a Guarantor that refinances Indebtedness of the Issuer or a Guarantor or (y) Indebtedness of the Issuer or a 

Restricted Subsidiary that refinances Indebtedness of an Unrestricted Subsidiary. 

 
“Related Business” means those businesses in which the Issuer or any of its Subsidiaries is engaged on the 

Issue Date, or that are similar, related, complementary, incidental or ancillary thereto or extensions, developments 

or expansions thereof. 

 
“Related Person” means in relation to any specified person, any other person directly or indirectly controlling 

or controlled by or under direct or indirect common control with such specified person. For the purposes of this 

definition only, “control” (including, with correlative meanings, the terms “controlling”, “controlled by” and “under 

common control with”), as used with respect to any person, means the possession, directly or indirectly, of the 

power to direct or cause the direction of the management or policies of such person, whether through the 

ownership of voting securities, by agreement or otherwise. 
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“Representative” means any trustee, agent or representative (if any) for an issue of Indebtedness of the Issuer 

or any Restricted Subsidiary. 

 

“Restricted Payment Transaction” means any Restricted Payment permitted pursuant to the covenant 

described under the caption “—Certain Covenants—Limitation on Restricted Payments”, any Permitted Payment, 

any Permitted Investment, or any transaction specifically excluded from the definition of the term “Restricted 

Payment” (including pursuant to the exception contained in clause (i) and the parenthetical exclusions contained in 

clauses (ii) and (iii) of such definition). 

 

“Restricted Subsidiary” means any Subsidiary of the Issuer other than an Unrestricted Subsidiary. 

“Revolving Credit Facility” means the revolving loan facility under the Senior Facilities Agreement. 

“S&P” means Standard & Poor’s Ratings Group, a division of The McGraw-Hill Companies, Inc., and its 

successors. 

 

“SEC” means the U.S. Securities and Exchange Commission. 

 
“Secured Indebtedness” means, as of any date of determination, the principal amount of Indebtedness that is 

secured by Liens on property or assets of the Issuer or any of its Restricted Subsidiaries. 

 

“Securities Act” means the U.S. Securities Act of 1933, as amended. 

 
“Security Agent” means Deutsche Bank AG, London Branch in its capacity as security agent for the Trustee 

and the Holders or any successor thereto appointed in accordance with the Indenture and the Intercreditor 

Agreement or any Additional Intercreditor Agreement. 

 

“Security Documents” means the English Law Debenture, Luxembourg Bank Account Pledges,  Luxembourg 

Share Pledges and any other instrument and document executed and delivered pursuant to the Indenture or any of 

the foregoing, and in each case pursuant to which the Collateral is pledged, assigned or granted to or on behalf of 

the Security Agent for the benefit of the holders of the Notes and the Trustee or notice of such pledge, assignment 

or grant is given, in each case as the same may be amended, supplemented or otherwise modified from time to 

time. 

 

“Senior Credit Facilities” means the facilities under the Senior Facilities Agreement. 

 
“Senior Facilities Agreement” means the senior facilities agreement, dated July 3, 2020, among, inter alios, 

B&M European Value Retail S.A., as the parent, the original borrower and original guarantors named therein, BNP 

Paribas, London Branch and HSBC UK Bank plc, as the mandated lead arrangers, Deutsche Bank AG, as security 

agent, and the lenders party thereto from time to time, as the same may be amended, waived, supplemented or 

otherwise modified from time to time in compliance with the Indenture or refunded, refinanced, restructured, 

replaced, renewed, repaid, increased or extended from time to time (whether in whole or in part, whether with the 

original agent and lenders or other agents and lenders or otherwise, and whether provided under the original Senior 

Facilities Agreement or other credit agreements or otherwise). 

 

“Senior Indebtedness” means any Indebtedness of the Issuer or any Restricted Subsidiary other than, (x) in 

the case of the Issuer, Subordinated Obligations and (y) in the case of any Guarantor, Guarantor Subordinated 

Obligations. 

 

“Significant Subsidiary” means any Restricted Subsidiary that would be a “significant subsidiary” of the Issuer 

within the meaning of Rule 1-02 under Regulation S-X promulgated by the SEC, as in effect on the Issue Date. For 

purposes of the caption “—Certain Covenants—Future Guarantors” only, such determination shall be made by 

substituting 5% for 10% in such Rule. 

 

“Special Purpose Entity” means (x) any Special Purpose Subsidiary or (y) any other Person that is engaged in 

the business of (i) acquiring, selling, collecting, financing or refinancing Receivables, accounts, commissions and/ 

or other receivables, revenue streams from contractual arrangements, and/or related assets, and/or (ii) financing or 

refinancing in respect of Capital Stock of any Special Purpose Subsidiary. 

 

“Special Purpose Financing” means any financing or refinancing of assets consisting of or including 

Receivables, commissions and/or revenue streams from contractual arrangements (the “Subject Assets”) of the 
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Issuer or any Restricted Subsidiary that have been transferred to a Special Purpose Entity, prepaid or made subject 

to a Lien in a Financing Disposition (including any financing or refinancing in respect of Capital Stock of a Special 

Purpose Subsidiary held by another Special Purpose Subsidiary) that is non-recourse to the Issuer or any 

Restricted Subsidiary that is not a Special Purpose Subsidiary except for Special Purpose Financing Undertakings, 

and recourse against the Subject Assets and any assets related thereto including, without limitation, all collateral 

securing the rights deriving from the Subject Assets, all contracts and all guarantees or other obligations in respect 

of such Subject Assets, proceeds of such Subject Assets, Cash Equivalents and other assets which are customarily 

transferred or in respect of which security interests are customarily granted in connection with asset securitisation 

transactions involving Subject Assets and any Hedging Obligations entered into in connection with such Subject 

Assets or transactions. 

 
“Special Purpose Financing Fees” means distributions or Payments made directly or by means of discounts 

with respect to any participation interest issued or sold in connection with, and other fees paid to a Person that is 

not a Restricted Subsidiary in connection with, any Special Purpose Financing. 

 
“Special Purpose Financing Undertakings” means representations, warranties, covenants,  indemnities, 

guarantees of performance and (subject to clause (y) of the proviso below) other agreements and undertakings 

entered into or provided by the Issuer or any of its Restricted Subsidiaries that the Issuer determines in good faith 

(which determination shall be conclusive) are customary or otherwise necessary or advisable in connection with a 

Special Purpose Financing or a Financing Disposition; provided that (x) it is understood that Special Purpose 

Financing Undertakings may consist of or include (i) reimbursement and other obligations in respect of notes, 

letters of credit, surety bonds and similar instruments provided for credit enhancement purposes, or (ii) Hedging 

Obligations, or other obligations relating to Interest Rate Agreements, Currency Agreements or Commodities 

Agreements entered into by the Issuer or any Restricted Subsidiary, in respect of any Special Purpose Financing or 

Financing Disposition, and (y) subject to the preceding clause (x), any such other agreements and undertakings 

shall not include any Guarantee of Indebtedness of a Special Purpose Subsidiary by the Issuer or a Restricted 

Subsidiary that is not a Special Purpose Subsidiary. 

 
“Special Purpose Subsidiary” means any Subsidiary of the Issuer that (a) is engaged solely in (x) the business 

of (i) acquiring, selling, collecting, financing or refinancing Receivables, accounts and receivables (including any 

thereof constituting or evidenced by chattel paper, instruments or general intangibles), revenue streams from 

contractual arrangements, all proceeds thereof and all rights (contractual and other), collateral and other assets 

relating thereto, and/or (ii) owning or holding Capital Stock of any Special Purpose Subsidiary and/or engaging in 

any financing or refinancing in respect thereof, and (y) any business or activities incidental or related to such 

business, and (b) is designated as a “Special Purpose Subsidiary” by the Issuer. 

 
“Specified Asset Sale” means any Asset Disposition necessary or advisable (as determined by the Issuer in 

good faith) in order to consummate any acquisition of any Person, business or assets or pursuant to buy/sell 

arrangements under any joint venture or similar agreement or arrangement or of non-core assets acquired in 

connection with any acquisition of any Person, business or assets. 

 
“Stated Maturity” means, with respect to any security or indebtedness, the date specified in such security or 

indebtedness as the fixed date on which the payment of principal of such Indebtedness is due and payable, 

including pursuant to any mandatory redemption provision (but excluding any provision providing for the 

repurchase or repayment of such security or indebtedness at the option of the holder thereof upon the happening 

of any contingency). 

 
“Sterling Equivalent” means, with respect to any monetary amount in a currency other than sterling, at any 

time of determination thereof by the Issuer or the Trustee, the amount of sterling obtained by converting such 

foreign currency involved in such computation into sterling at the spot rate for the purchase of sterling with the 

applicable foreign currency as published in The Financial Times in the “Currencies” section (or, if The Financial 

Times is no longer published, or if such information is no longer available in The Financial Times, such source as 

may be selected in good faith by the Issuer) on the date of such determination. 

 
“Subordinated Obligations” means any Indebtedness of the Issuer (whether outstanding on the date of the 

Indenture or thereafter Incurred) that is expressly subordinated in right of payment to Indebtedness under the 

Notes pursuant to a written agreement. 

 
“Subsidiary” of any Person means any corporation, association, partnership or other business entity of which 

more than 50% of the total voting power of shares of Capital Stock or other equity interests (including partnership 
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interests) entitled (without regard to the occurrence of any contingency) to vote in the election of directors, 

managers or trustees thereof is at the time owned or controlled, directly or indirectly, by (i) such Person or (ii) one 

or more Subsidiaries of such Person. 

 
“Successor Issuer” has the meaning assigned thereto in clause (b)(i) under the caption “—Certain 

Covenants—Merger and Consolidation”. 

 
“Tax Sharing Agreement” means any tax consolidation agreement or any similar arrangements in respect of 

any consolidated, combined, affiliated or unitary tax group or an arrangement relating to the surrender of group 

relief to which the Issuer or any of its Restricted Subsidiaries is a party. 

 
“Taxes” means all present and future taxes, levies, imposts, deductions, charges, duties and withholdings  and 

any charges of a similar nature (including interest, penalties and other liabilities with respect thereto) that are 

imposed by any government or other taxing authority. 

 
“Temporary Cash Investments” means any of the following: (i) any investment in (x) direct obligations of the 

United States of America, the United Kingdom, a member state of the European Union, Switzerland or Canada or 

any country in whose currency funds are being held pending their application in the making of an investment or 

capital expenditure by the Issuer or a Restricted Subsidiary in that country or with such funds, or any agency or 

instrumentality of any thereof, or obligations guaranteed by the United States of America, the United Kingdom or a 

member state of the European Union, Switzerland or Canada or any country in whose currency funds are being held 

pending their application in the making of an investment or capital expenditure by the Issuer or a Restricted 

Subsidiary in that country or with such funds, or any agency or instrumentality of any of the foregoing, or 

obligations guaranteed by any of the foregoing or (y) direct obligations of any country recognised by the United 

States of America rated at least “A” by S&P or “A-1” by Moody’s (or, in either case, the equivalent of such rating by 

such organisation or, if no rating of S&P or Moody’s then exists, the equivalent of such rating by any nationally 

recognised rating organisation), (ii) overnight bank deposits, and investments in time deposit accounts,  certificates 

of deposit, bankers’ acceptances and money market deposits (or, with respect to foreign banks, similar 

instruments) maturing not more than one year after the date of acquisition thereof issued by (x) any lender under 

the Senior Facilities Agreement or any affiliate thereof (y) a bank or trust company that is organised under the laws 

of the United States of America, any state thereof or any country recognised by the United States of America having 

capital and surplus aggregating in excess of $250.0 million (or the equivalent thereof in a currency other than 

Dollars) and whose long term debt is rated at least “A” by S&P or “A-1” by Moody’s (or, in either case, the 

equivalent of such rating by such organisation or, if no rating of S&P or Moody’s then exists, the equivalent of such 

rating by any nationally recognised rating organisation) at the time such Investment is made, (iii) repurchase 

obligations with a term of not more than 30 days for underlying securities or instruments of the types described in 

clause (i) or (ii) above entered into with a bank meeting the qualifications described in clause (ii) above, 

(iv) Investments in commercial paper, maturing not more than 270 days after the date of acquisition, issued by a 

Person (other than that of the Issuer or any of its Subsidiaries), with a rating at the time as of which any Investment 

therein is made of “P-2” (or higher) according to Moody’s or “A-2” (or higher) according to S&P (or, in either case, 

the equivalent of such rating by such organisation or, if no rating of S&P or Moody’s then exists, the equivalent of 

such rating by any nationally recognised rating organisation), (v) Investments in securities maturing not more than 

one year after the date of acquisition issued or fully guaranteed by any state, commonwealth or territory of the 

United States of America, or by any political subdivision or taxing authority thereof, and rated at least “A” by S&P 

or “A” by Moody’s (or, in either case, the equivalent of such rating by such organisation or, if no rating of S&P or 

Moody’s then exists, the equivalent of such rating by any nationally recognised rating organisation), (vi) Preferred 

Stock (other than of the Issuer or any of its Subsidiaries) having a rating of “A” or higher by S&P or “A2” or higher 

by Moody’s (or, in either case, the equivalent of such rating by such organisation or, if no rating of S&P or Moody’s 

then exists, the equivalent of such rating by any nationally recognised rating organisation), (vii) investment funds 

investing 95% of their assets in securities of the type described in clauses (i) through (vi) above (which funds may 

also hold reasonable amounts of cash pending investment and/or distribution), (viii) any money market deposit 

accounts issued or offered by a commercial bank organised and located in a country recognised by the United 

States of America, in each case, having capital and surplus in excess of $250.0 million (or the equivalent thereof in 

a currency other than Dollars), or investments in money market funds subject to the risk limiting conditions of 

Rule 2a-7 (or any successor rule) of the SEC under the Investment Company Act, and (ix) similar investments 

approved by the Board of Directors in the ordinary course of business. 

 
“TIA” means the U.S. Trust Indenture Act of 1939 (15 U.S.C. §§77aaa-77bbbb) as in effect on the date of the 

Indenture, except as otherwise provided therein. 
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“Trade Payables” means, with respect to any Person, any accounts payable or any indebtedness or monetary 

obligation to trade creditors created, assumed or guaranteed by such Person arising in the ordinary course of 

business in connection with the acquisition of goods or services. 

 
“Transactions” means the offering of the Notes, the use of proceeds therefrom and the entering into, and 

borrowing of loans under, the Senior Facilities Agreement, and in each case including the payment of all costs, fees 

and expenses relating thereto. 

 
“Trust Officer” means any officer or assistant officer of the Trustee assigned by the Trustee to administer its 

corporate trust matters. 

 
“Trustee” means the party named as such in the Indenture until a successor replaces it and, thereafter, means 

the successor. 

 
“U.K. Government Securities” means direct obligations of, or obligations guaranteed by, the United Kingdom, 

and the payment for which the United Kingdom pledges its full faith and credit. 

 
“Unrestricted Subsidiary” means (i) any Subsidiary of the Issuer that at the time of determination is an 

Unrestricted Subsidiary, as designated by the Board of Directors in the manner provided below, and (ii) any 

Subsidiary of an Unrestricted Subsidiary. The Board of Directors may designate any Subsidiary of the Issuer other 

than the Issuer (including any newly acquired or newly formed Subsidiary of the Issuer) to be an Unrestricted 

Subsidiary unless such Subsidiary or any of its Subsidiaries owns any Capital Stock or Indebtedness of, or owns or 

holds any Lien on any property of, the Issuer or any other Restricted Subsidiary of the Issuer that is not a 

Subsidiary of the Subsidiary to be so designated; provided that (A) the Subsidiary to be so designated has total 

consolidated assets of £1,000 or less or (B) if such Subsidiary has consolidated assets greater than £1,000, then 

such designation would be permitted under the covenant described under the caption “—Certain Covenants— 

Limitation on Restricted Payments”. The Board of Directors may designate any Unrestricted Subsidiary to be a 

Restricted Subsidiary; provided that immediately after giving effect to such designation either (x) the Issuer could 

Incur at least £1.00 of additional Indebtedness pursuant to paragraph (a) of the covenant described under the 

caption “—Certain Covenants—Limitation on Indebtedness” or (y) the Consolidated Coverage Ratio would be 

greater than it was immediately prior to giving effect to such designation or (z) such Subsidiary shall be a Special 

Purpose Subsidiary with no Indebtedness outstanding other than Indebtedness that can be Incurred (and upon 

such designation shall be deemed to be Incurred and outstanding) pursuant to paragraph (b) of the covenant 

described under the caption “—Certain Covenants—Limitation on Indebtedness”. Any such designation by the 

Board of Directors shall be evidenced to the Trustee by promptly filing with the Trustee a copy of the resolution of 

the Issuer’s Board of Directors giving effect to such designation and an Officer’s Certificate of the Issuer certifying 

that such designation complied with the foregoing provisions. 

 
“Voting Stock” of an entity means all classes of Capital Stock of such entity then outstanding and normally 

entitled to vote in the election of members of the directors or all interests in such entity with the ability to control 

the management or actions of such entity. 
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BOOK-ENTRY; DELIVERY AND FORM 
 

General 

The Notes will be sold outside the United States pursuant to Regulation S and will initially be represented by a 

global note in registered form without interest coupons attached (the “Global Note”). 
 

The Global Note will be deposited, on the Issue Date, with a common depositary and registered in the name of 

the nominee of the common depositary for the accounts of Euroclear and Clearstream. 
 

Ownership of interests in the Note (the “Book-Entry Interests”) will be limited to persons that have accounts 

with Euroclear and/or Clearstream, or persons that may hold interests through such participants. Book-Entry 

Interests will be shown on, and transfers thereof will be effected only through, records maintained in Book-Entry 

form by Euroclear and/or Clearstream and their participants. The Book-Entry Interests in the Global Note will only 

be issued in minimum denominations of £100,000 and in integral multiples of £1,000 in excess thereof. Euroclear 

and Clearstream will hold interests in the Global Note on behalf of their participants through customers’ securities 

accounts in their respective names on the books of their respective depositaries. 
 

Book-Entry Interests will not be held in definitive certificated form. The laws of some jurisdictions, including 

certain states of the United States, may require that certain purchasers of securities take physical delivery of such 

securities in definitive certificated form. The foregoing limitations may impair the ability to own, transfer or pledge 

Book-Entry Interests. In addition, while the Notes are in global form, holders of Book-Entry Interests will not have 

the Notes registered in their names, will not receive physical delivery of the Notes in certificated form (subject to 

very limited exceptions) and will not be considered the owners or “holders” of the Notes for any purpose. 
 

So long as the Notes are held in global form, the common depositary for the accounts of Euroclear and/or 

Clearstream, as applicable or their respective nominees, will be considered the sole holder of the Global Note for all 

purposes under the Indenture. In addition, participants must rely on the procedures of Euroclear and/or 

Clearstream, and indirect participants must rely on the procedures of Euroclear and/or Clearstream, as applicable, 

and the participants through which they own Book-Entry Interests to transfer their interests or to exercise any 

rights of holders of the Notes under the Indenture. 
 

None of the Issuer, the Guarantors, the Registrar, the Transfer Agent, the Paying Agent or the Trustee will have 

any responsibility, or be liable, for any aspect of the records relating to the Book-Entry Interests. 

 
Redemption of Global Note 

In the event that any Global Note, or any portion thereof, is redeemed, Euroclear and/or Clearstream, as 

applicable, will distribute the amount received by it in respect of the Global Note so redeemed to the holders of the 

Book-Entry Interests in such Global Note from the amount received by it in respect of the redemption of such 

Global Note. The redemption price payable in connection with the redemption of such Book-Entry Interests will be 

equal to the amount received by Euroclear and/or Clearstream, as applicable, in connection with the redemption of 

such Global Note (or any portion thereof). The Issuer understands that, under the existing practices of Euroclear 

and Clearstream, if fewer than all of the Notes are to be redeemed at any time, Euroclear and/or Clearstream, as 

applicable, will credit their respective participants’ accounts on a proportionate basis (with adjustments to prevent 

fractions) or by lot or on such other basis as they deem fair and appropriate; provided, however, that no Book-Entry 

Interest of less than £100,000 principal amount may be redeemed in part. 

 
Payments on Global Note 

The Issuer will make payments of any amounts owing in respect of the Global Notes (including principal, 

premium, if any, interest, and any additional interest and Additional Amounts) to the Paying Agent. The Paying 

Agent will, in turn, make such payments to Euroclear and/or Clearstream, as applicable, which will distribute such 

payments to participants in accordance with their respective procedures. The Issuer will make payments of all such 

amounts without deduction or withholding for, or on account of, any Tax imposed or levied by or on behalf of the 

government of Luxembourg or the United Kingdom, except as may be required by law. If any such deduction or 

withholding is required to be made, then, to the extent described under “Description of the Notes—Additional 

Amounts”, the Issuer will pay additional amounts as may be necessary in order that the net amounts received by 

any holder of the Global Note after such deduction or withholding will equal the net amounts that such holder would 

have otherwise received in respect of such Global Note, as the case may be, absent such withholding or deduction. 

The Issuer expects that standing customer instructions and customary practices will govern payments by 

participants to owners of Book-Entry Interests held through such participants. 
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Under the terms of the Indenture, the Issuer, the Trustee, the Paying Agent, the Transfer Agent, the Registrar 

and any of their respective agents will treat the registered holder of the Global Note (e.g., the common depositary 

(or its nominee)) as the owner thereof for the purpose of receiving payments and for all other purposes. 

Consequently, none of the Issuer, the Trustee, the Paying Agent, the Transfer Agent, the Registrar or any of its or 

their respective agents has or will have any responsibility or liability for: 

• any aspect of the records of Euroclear, Clearstream or any participant or indirect participant relating to, or 

payments made on account of, a Book-Entry Interest or for maintaining, supervising or reviewing the 

records of Euroclear, Clearstream or any participant or indirect participant relating to, or payments made 

on account of, a Book-Entry Interest; or 

• maintaining, supervising or reviewing the records of Euroclear, Clearstream or any participant or indirect 

participant. 

 
Payments by participants to owners of Book-Entry Interests held through participants are the responsibility of 

such participants, as is now the case with securities held for the accounts of subscribers registered in “street 

name.” 

 

Currency of Payment for the Global Note 

The principal of, premium, if any, and interest on, and all other amounts payable in respect of, the Global Note 

will be paid in pounds sterling. 

 

Action by Owners of Book-Entry Interests 

Euroclear and Clearstream have advised us that they will take any action permitted to be taken by a holder of 

Notes only at the direction of one or more participants to whose account the Book-Entry Interests in the Global 

Note are credited and only in respect of such portion of the aggregate principal amount of Notes as to which such 

participant or participants has or have given such direction. Euroclear and Clearstream will not exercise any 

discretion in the granting of consents, waivers or the taking of any other action in respect of the Global Note. 

However, if there is an event of default under the Notes, Euroclear and Clearstream each reserve the right to 

exchange the Global Note for definitive registered Notes in certificated form (“Definitive Registered Notes”), and to 

distribute Definitive Registered Notes to their respective participants. 

 

Transfers 

Transfers between participants in Euroclear and Clearstream will be effected in accordance with Euroclear and 

Clearstream rules and will be settled in immediately available funds. If a holder requires physical delivery of 

Definitive Registered Notes for any reason, including to sell Notes to persons in states which require physical 

delivery of securities or to pledge such securities, such holder must transfer its interests in the Global Note in 

accordance with the normal procedures of Euroclear and Clearstream and in accordance with the procedures set 

forth in the Indenture. 

 
The Global Note will bear a legend to the effect set forth under “Notice to Investors”. Book-Entry Interests in 

the Global Note will be subject to the restrictions on transfers discussed under “Notice to Investors”. 

 
Definitive Registered Notes may be transferred and exchanged for Book-Entry Interests in a Global Note only as 

described under “Description of the Notes—Transfer and Exchange” and, if required, only if the transferor first 

delivers to the Trustee and the Registrar a written certificate (in the form provided in the Indenture) to the effect that 

such transfer will comply with the appropriate transfer restrictions applicable to such notes. See “Notice to Investors.” 

 

Definitive Registered Notes 

Under the terms of the Indenture, owners of the Book-Entry Interests will receive Definitive Registered Notes: 

(1) if Euroclear or Clearstream notifies the Issuer that it is unwilling or unable to continue to act as 

depositary and a successor depositary is not appointed by the Issuer within 120 days; 

(2) if Euroclear or Clearstream so requests following an Event of Default under the Indenture; or 

(3) if the owner of a Book-Entry Interest requests such an exchange in writing delivered through Euroclear or 

Clearstream following an Event of Default under the Indenture. 
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Euroclear and Clearstream have advised us that upon request by an owner of a Book-Entry Interest described 

in the immediately preceding clause (3), their current procedure is to request that we issue or cause to be issued 

Notes in definitive registered form to all owners of Book-Entry Interests. 

 
In such an event, the Issuer will issue Definitive Registered Notes, registered in the name or names and issued 

in any approved denominations, requested by or on behalf of Euroclear and/or Clearstream, as applicable (in 

accordance with their respective customary procedures and based upon directions received from participants 

reflecting the beneficial ownership of Book-Entry Interests), and such Definitive Registered Notes will bear the 

restrictive legend as provided in the Indenture, unless that legend is not required by the Indenture or applicable law. 

 
In the case of the issuance of Definitive Registered Notes, the holder of a Definitive Registered Note may 

transfer such note by surrendering it to the Registrar. In the event of a partial transfer or a partial redemption of 

one Definitive Registered Note, a new Definitive Registered Note will be issued to the transferee in respect of the 

part transferred, and a new Definitive Registered Note in respect of the balance of the holding not transferred or 

redeemed will be issued to the transferor or the holder, as applicable; provided that a Definitive Registered Note will 

only be issued in denominations of £100,000 and in integral multiples of £1,000 in excess thereof. The Issuer will 

bear the cost of preparing, printing, packaging and delivering the Definitive Registered Notes. 

 
The Issuer will not be required to register the transfer or exchange of Definitive Registered Notes for a period 

of 15 calendar days preceding (i) the record date for any payment of interest on the Notes, (ii) any date fixed for 

redemption of the Notes or (iii) the date fixed for selection of the Notes to be redeemed in part. Also, the Issuer is 

not required to register the transfer or exchange of any Notes selected for redemption or which the holder has 

tendered (and not withdrawn) for repurchase in connection with a change of control offer or asset sale offer. In the 

event of the transfer of any Definitive Registered Note, the Trustee may require a holder, among other things, to 

furnish appropriate endorsements and transfer documents as described in the Indenture. The Issuer may require a 

holder to pay any transfer taxes and fees required by law and permitted by the Indenture. 

 
If Definitive Registered Notes are issued and a holder thereof claims that such a Definitive Registered Note has 

been lost, destroyed or wrongfully taken, or if such Definitive Registered Note is mutilated and is surrendered to the 

Registrar or at the office of the Transfer Agent, the Issuer will issue and the Trustee or an authenticating agent 

appointed by the Trustee will authenticate a replacement Definitive Registered Note if the requirements of the 

Trustee and the Issuer are met. The Issuer or the Trustee may require a holder requesting replacement of a 

Definitive Registered Note to furnish an indemnity bond sufficient in the judgment of both to protect the Issuer, the 

Trustee and the Paying Agent appointed pursuant to the Indenture from any loss which any of them may suffer if a 

Definitive Registered Note is replaced. The Issuer and/or the Trustee may charge for any expenses incurred by it in 

replacing a Definitive Registered Note. 

 
In case any such mutilated, destroyed, lost or stolen Definitive Registered Note has become or is about to 

become due and payable, or is about to be redeemed or purchased by the Issuer pursuant to the provisions of the 

Indenture, the Issuer, in its discretion, may, instead of issuing a new Definitive Registered Note, pay, redeem or 

purchase such Definitive Registered Note, as the case may be. 

 
Definitive Registered Notes may be transferred and exchanged for Book-Entry Interests only in accordance 

with the Indenture and, if required, only after the transferor first delivers to the Transfer Agent a written certification 

(in the form provided in the Indenture) to the effect that such transfer will comply with the transfer restrictions 

applicable to such Notes. See “Notice to Certain Investors” and “Notice to Investors”. 

 
To the extent permitted by law, we, the Trustee, the Paying Agent, the Transfer Agent, the Registrar and any of 

their respective agents shall be entitled to treat the registered holder of the Global Note as the absolute owner 

thereof and no person will be liable for treating the registered holder as such. Ownership of the Global Note will be 

evidenced through registration from time to time at the registered office of the Issuer, and such registration is a 

means of evidencing title to the Notes. 

 
Owners of the Book-Entry Interests may incur fees normally payable in respect of the maintenance and 

operation of accounts in Euroclear and/or Clearstream, as applicable. 

 
For so long as the Notes are listed on the Official List of the LuxSE and admitted to trading on the Euro MTF 

Market, the Issuer will publish a notice of any issuance of Definitive Registered Notes on the official website of the 

LuxSE (www.bourse.lu). 



 

Information Concerning Euroclear and Clearstream 

All Book-Entry Interests will be subject to the operations and procedures of Euroclear and Clearstream, as 

applicable. The Issuer provides the following summaries of those operations and procedures solely for the 

convenience of investors. The operations and procedures of each settlement system are controlled by that 

settlement system and may be changed at any time. Neither the Issuer nor any Initial Purchaser nor the Trustee nor 

the Paying Agent is responsible for those operations or procedures. 

 
The Issuer understands as follows with respect to Euroclear and Clearstream. Euroclear and Clearstream hold 

securities for participating organisations. They also facilitate the clearance and settlement of securities transactions 

between their respective participants through electronic Book-Entry changes in accounts of such participants. 

Euroclear and Clearstream provide various services to their participants, including the safekeeping, administration, 

clearance, settlement, lending and borrowing of internationally traded securities. Euroclear and Clearstream 

interface with domestic securities markets. Euroclear and Clearstream participants are financial institutions, such as 

underwriters, securities brokers and dealers, banks, trust companies and certain other organisations. Indirect 

access to Euroclear and Clearstream is also available to others, such as banks, brokers, dealers and trust 

companies that clear through or maintain a custodian relationship with a Euroclear or Clearstream participant, 

either directly or indirectly. 

 
Because Euroclear and Clearstream can only act on behalf of participants, who in turn act on behalf of indirect 

participants and certain banks, the ability of an owner of a beneficial interest to pledge such interest to persons or 

entities that do not participate in the Euroclear or Clearstream systems, or otherwise take actions in respect of such 

interest, may be limited by the lack of a definite certificate for that interest. The laws of some jurisdictions require 

that certain persons take physical delivery of securities in definitive form. Consequently, the ability to transfer  

beneficial interests to such persons may be limited. 

 

Global Clearance and Settlement Under the Book-Entry System 

The Notes represented by the Global Note are expected to be listed on the Official List of the LuxSE and 

admitted to trading on the Euro MTF Market. Transfers of interests in the Global Note between participants in 

Euroclear and Clearstream will be effected in the ordinary way in accordance with their respective rules and 

operating procedures. 

 
Although Euroclear and Clearstream currently follow the foregoing procedures in order to facilitate transfers of 

interests in the Global Note among participants in Euroclear or Clearstream, as the case may be, they are under no 

obligation to perform or continue to perform such procedures, and such procedures may be discontinued or 

modified at any time. None of the Issuer, the Trustee, the Registrar, the Transfer Agent, the Paying Agent or any of 

their respective agents will have any responsibility for the performance by Euroclear, Clearstream or their respective 

participants or indirect participants of their respective obligations under the rules and procedures governing their 

operations. 

 

Initial Settlement 

Initial settlement for the Notes will be made in pounds sterling. Book-Entry Interests owned through Euroclear 

or Clearstream accounts will follow the settlement procedures applicable to conventional bonds in registered form. 

Book-Entry Interests will be credited to the securities custody accounts of Euroclear and Clearstream holders on the 

business day following the settlement date against payment for value on the settlement date. 

 

Secondary Market Trading 

The Book-Entry Interests will trade through participants of Euroclear or Clearstream and will settle in 

same-day funds. Since the purchase determines the place of delivery, it is important to establish at the time of 

trading of any Book-Entry Interests where both the purchaser’s and the seller’s accounts are located to ensure that 

settlement can be made on the desired value date. 

 

Special Timing Considerations 

You should be aware that investors will only be able to make and receive deliveries, payments and other 

communications involving the Notes through Euroclear or Clearstream on days when those systems are open for 

business. 
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CERTAIN  TAX CONSIDERATIONS 

 
Certain Luxembourg Tax Considerations 

The following summarises certain important Luxembourg taxation principles that may be relevant to holders 

with respect to their investment in the Notes. Unless otherwise indicated, all information contained in this section is 

based on laws, regulations, practice and decisions in effect in Luxembourg at the date of this Offering Circular. Any 

changes could apply retroactively and could affect the continued validity of this summary. 

 
This summary does not purport to be a comprehensive description of all potential Luxembourg tax 

considerations that may be relevant to a decision to invest in, own or dispose of the Notes and is not intended as 

tax advice to any particular investor. Each investor should consult its own tax advisor about the tax consequences 

of investing in, holding or disposing of the Notes (including receiving interest and redeeming the Notes). 

 
This summary does not describe any tax consequences arising under the laws of any state, locality or other 

taxing jurisdiction other than Luxembourg. 

 
This overview assumes that each transaction with respect to the Notes is at arm’s length. 

 

Withholding Tax 

As a general rule, under Luxembourg tax laws currently in effect there is no withholding tax applicable to 

payments of interest to non-Luxembourg residents. 

 
All payments by the Issuer in the context of the holding, disposal or redemption of the Notes can be made free 

and clear of any withholding or deduction for or on account of any taxes of whatsoever nature imposed, levied, 

withheld, or assessed by Luxembourg or any political subdivision or taxing authority thereof or therein, in 

accordance with applicable Luxembourg law, subject however to the application as regards Luxembourg resident 

individuals of the Luxembourg law of 23 December 2005 (the “23 December 2005 Law”), as amended by the 

Luxembourg law of 23 December 2016, which introduced: 

(a) a 20% withholding tax (the “20% withholding tax”) levied on interest and certain income assimilated to 

interest paid to Luxembourg resident individuals by a paying agent established in Luxembourg; and 

(b) an optional 20% tax (the “20% tax”) on interest and certain income assimilated to interest paid to 

Luxembourg resident individuals by a paying agent established in a Member State (other than 

Luxembourg) or a Member State of the EEA. 

 
The 20% withholding tax and the 20% tax will operate a full discharge of income tax for Luxembourg resident 

individuals acting in the context of the management of their private wealth. Responsibility for the withholding of tax 

in application of the above-mentioned 23 December 2005 Law is assumed by the Luxembourg paying agent (in the 

case of the 20% withholding tax) and by the Luxembourg resident holder of the Notes (in the case of the 20% tax). 

 

Exchange of Information 

Further to the law of 21 June 2005 as amended, as of 1 January 2015 all interest and interest-assimilated 

payments made or ascribed by a Luxembourg paying agent to or for the immediate benefit of individuals resident 

and so-called residual entities established in another Member State within the scope of the Council Directive of 

3 June 2003 on taxation of savings income in the form of interest payments, are subject to the automatic exchange 

of information between Luxembourg and the relevant Member State(s). Information reporting requirements may 

apply to payments of interests under the Notes. 

 

Taxes on Income and Capital Gains 

Non-resident holders of Notes 

A non-resident holder of Notes, not having a permanent establishment or permanent representative in 

Luxembourg to which/whom such Notes are attributable, is not subject to Luxembourg income tax on interest 

accrued or received, redemption premiums or issue discounts, under the Notes. A gain realised by such 

non-resident holder of Notes on the sale or disposal, in any form whatsoever, of the Notes is further not subject to 

Luxembourg income tax. 
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A non-resident corporate holder of Notes or an individual holder of Notes acting in the course of the 

management of a professional or business undertaking, who has a permanent establishment or permanent 

representative in Luxembourg to which or to whom such Notes are attributable, is subject to Luxembourg income 

tax on interest accrued or received, redemption premiums or issue discounts, under the Notes and on any gains 

realised upon the sale or disposal, in any form whatsoever, of the Notes. 

 

Resident holders of Notes 

Holders of Notes who are residents of Luxembourg will not be liable for any Luxembourg income tax on 

repayment of principal. 

 

Luxembourg resident corporate holder of Notes 

A corporate holder of Notes must include any interest accrued or received, any redemption premium or issue 

discount, as well as any gain realized on the sale or disposal, in any form whatsoever, of the Notes, in its taxable 

income for Luxembourg income tax assessment purposes. 

 
A corporate holder of Notes that is governed by the law of May 11, 2007 on family estate management 

companies, as amended, or by the law of December 17, 2010 on undertakings for collective investment, as 

amended, by the law of February 13, 2007 on specialized investment funds, as amended, or by the law of July 23, 

2016 on reserved alternative investment funds and which does not fall under the special tax regime set out in article 

48 thereof is neither subject to Luxembourg income tax in respect of interest accrued or received, any redemption 

premium or issue discount, nor on gains realized on the sale or disposal, in any form whatsoever, of the Notes. 

 

Luxembourg resident individual holder of Notes 

An individual holder of Notes, acting in the course of the management of his/her private wealth, is subject to 

Luxembourg income tax at progressive rates in respect of interest received, redemption premiums or issue 

discounts, under the Notes, except if (i) withholding tax has been levied on such payments in accordance with the 

December 23, 2005 Law, or (ii) the individual holder of the Notes has opted for the application of a 20% tax in full 

discharge of income tax in accordance with the December 23, 2005 Law, which applies if a payment of interest has 

been made or ascribed by a paying agent established in a EU Member State (other than Luxembourg), or in a 

Member State of the European Economic Area (other than a EU Member State). A gain realized by an individual 

holder of Notes, acting in the course of the management of his/her private wealth, upon the sale or disposal, in any 

form whatsoever, of Notes is not subject to Luxembourg income tax, provided this sale or disposal took place more 

than six months after the Notes were acquired. However, any portion of such gain corresponding to accrued but 

unpaid interest income is subject to Luxembourg income tax, except if tax has been levied on such interest in 

accordance with the December 23, 2005 Law. 

 
An individual holder of Notes acting in the course of the management of a professional or business 

undertaking must include this interest in its taxable basis. If applicable, the tax levied in accordance with the 

December 23, 2005 Law will be credited against his/her final tax liability. 

 

Net Wealth Tax 

Luxembourg net wealth tax (without prejudice to the annual minimum net wealth tax) will not be levied on a 

corporate holder of a Note unless: 

a) such holder is, or is deemed to be, resident in Luxembourg for the purpose of the relevant provisions and 

is not a holder of a Note governed by (i) the laws of December 20, 2002, December 17, 2010 or the law 

of February 13, 2007 on undertakings for collective investment, or (ii) the law of March 22, 2004 on 

securitisation, or (iii) the law of June 15, 2004 on the investment company in risk capital, or (iv) the law 

of May 11, 2007 on family estate management companies or (v) the law of July 13, 2005 on Luxembourg 

pension structures; or 

b) such Note is attributable to an enterprise or part thereof which is carried on through a permanent 

establishment or a permanent representative. 

 
Individuals are not subject to Luxembourg net wealth tax. 
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Inheritance and Gift Tax 

Where the Notes are transferred for no consideration: 

a) No Luxembourg inheritance tax is levied on the transfer of the Notes upon death of a holder of a Note in 

cases where the deceased holder was not a resident of Luxembourg for inheritance tax purposes; 

b) Luxembourg gift tax will be levied in the event that the gift is made pursuant to a notarial deed signed 

before a Luxembourg notary or is registered in Luxembourg. 

 
Other Taxes and Duties 

In principle, neither the issuance nor the transfer, repurchase or redemption of Notes will give rise to any 

Luxembourg registration tax or similar taxes. 
 

However, a fixed or ad valorem registration duty may be due upon the registration of the Notes in Luxembourg 

in the case where the notes are physically attached to a public deed or to any other document subject to mandatory 

registration, as well as in the case of a registration of the Notes on a voluntary basis. 
 

No Luxembourg value added tax is levied with respect to (i) any payment made in consideration of the 

issuance of the Notes, (ii) any payment of interest, (iii) any repayment of principal or upon redemption, and (iv) any 

transfer of the Notes. 

 
Residence 

A holder of a Note should not become resident, or deemed to be resident, in Luxembourg by reason only of 

the holding of such Note or the execution, performance, delivery and/or enforcement of that or any other Note. 

 
Common Reporting Standard 

The OECD has developed the Common Reporting Standard (“CRS”) which aims at implementing automatic 

exchange of financial account information among participating countries. 
 

On 9 December 2014, Council Directive 2014/107/EU amending Directive 2011/16/EU (“DAC 2”) was adopted 

in order to implement the CRS among the EU Member States. The DAC 2 was implemented into Luxembourg law 

by the law of 18 December 2015 (“CRS Law”). The CRS Law requires Luxembourg financial institutions to identify 

financial account holders and to determine whether they are tax resident in an EU Member State and/or a country 

with which Luxembourg has an exchange of information agreement. Luxembourg financial institutions will need to 

report financial account information of such account holders to the Luxembourg tax authorities which will remit 

such information to the competent foreign tax authorities of the other country. 
 

No assurance can be provided that the Issuer will be able to comply with the CRS Law and, in the event that it 

is not able to do so, it could be exposed to fines which may reduce the amounts available to it to make payments to 

investors. Investors will be required to provide certain information to the Issuer to comply with the reporting 

obligations under the CRS Law. To ensure compliance with the CRS Law in accordance with the foregoing, it may: 

a) request information or documentation, including self-certification forms, a tax identification number (if 

applicable), or any other relevant information in order to ascertain such investor’s status; and 

b) report information concerning an investor and its account holding in the Issuer to the Luxembourg tax 

authorities if such investor is a reportable accountholder under the CRS Law. 
 

Each holder of the Notes is encouraged to consult its own tax advisor regarding the possible implications of 

this legislation on its investment in the Notes. 

 
Certain United Kingdom Tax Considerations 

The following is a general summary of certain United Kingdom tax considerations relating to the purchase, 

ownership and disposition of the Notes. It is based upon UK tax law as applied in England and published H.M. 

Revenue & Customs (“HMRC”) practice as of the date of this Offering Circular. Such laws may be repealed, revoked 

or modified and such practice may not bind HMRC and/or may change, so as to result in UK tax consequences 

different from those discussed below. 
 

Except where noted, the discussion relates only to the position of persons who are the absolute beneficial 

owners of the Notes, which hold the Notes as investments (and, therefore, do not hold the Notes in connection with 

any trade) and may not apply to persons in special situations, such as financial institutions, investment funds, 
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trustees and persons who are or become connected with the Issuer other than through their holding of the Notes. 

The discussion does not constitute legal or tax advice and, accordingly, persons considering the purchase, 

ownership or disposition of the Notes should consult their own tax advisers concerning the UK tax consequences in 

the light of their particular situations as well as any consequences arising under the law of any other relevant tax 

jurisdiction. No representations with respect to the UK tax consequences of any particular holder of Notes are made 

in this section. This summary does not purport to describe all of the tax considerations that may be relevant to a 

prospective holder of the Notes. 

 
References in this discussion to Notes owned, held or disposed of by holders of Notes include references to 

the Book-Entry Interests held by purchasers in the Notes in global form deposited with, and registered in the name 

of a common depositary for, Euroclear and Clearstream, Luxembourg. 

 

Payments on the Notes—withholding tax 

Certain of the Guarantors are UK resident for UK tax purposes. This may result in the Notes being regarded as 

having a UK source for UK tax purposes and, as such, may be subject to UK income tax by direct assessment even 

where paid without withholding. 

 
In the event that interest on the Notes is regarded as having a UK source, such interest will generally be paid 

after deduction of UK income tax at the basic rate (currently 20%.). However, no withholding or deduction of 

UK income tax at source will be required from payments of interest where: 

• the Notes are listed on a “recognised stock exchange” within the meaning of section 1005 of the Income 

Tax Act 2007 (the Euro MTF Market of the LuxSE being such a recognised stock exchange for these 

purposes) or admitted to trading on a multilateral trading facility operated by an EEA-regulated 

recognised stock exchange; or 

• the Issuer reasonably believes that the person beneficially entitled to such interest is: 

a) a company resident in the UK; or 

b) a company not resident in the UK which carries on a trade in the UK through a permanent 

establishment and which is required to bring into account the interest in computing its UK taxable 

profits; or 

c) a partnership each member of which is a company referred to in (a) or (b) above or a combination 

of companies referred to in (a) and (b) above, 

 
and (in any such case) HMRC has not given a direction that the interest should be paid under deduction of tax. 

 
Section 1005 of the Income Tax Act 2007 provides that securities will be treated as listed on a recognised 

stock exchange if (and only if) they are admitted to trading on that exchange and either they are included in the 

United Kingdom official list (within the meaning of Part 6 of the Financial Services and Markets Act 2000) or they 

are officially listed, in accordance with provisions corresponding to those generally applicable in EEA states, in a 

country outside the United Kingdom in which there is a recognised stock exchange. Under current HMRC practice, 

the listing on the Official List of the LuxSE and admission of the Notes to trading on the Euro MTF Market fulfil 

these requirements. 

 
Furthermore, the Issuer may be able, by virtue of other exemptions under UK domestic law or the provisions 

of an applicable double tax treaty, to pay interest on a holding of Notes free of deduction or subject to a reduced 

rate of deduction, subject to completion of certain procedural requirements. 

 

Payments by the Guarantor 

If the Guarantor makes any payment in respect of interest on the Notes issued by the Issuer (or any other 

amounts due under such Notes that are treated as interest under UK tax laws) such payment may be subject to UK 

withholding tax at the basic rate (currently 20%), whether or not the Notes are listed on a “recognised  stock 

exchange” (as defined above) or admitted to trading on a multilateral trading facility operated by an EEA-regulated 

recognised stock exchange, and may not be eligible for the exemptions from UK withholding tax described above. 
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Taxation of interest and other returns 

UK Resident Individuals 

A holder of Notes who is a UK resident individual for tax purposes will generally be subject to UK income tax at 

the applicable rate on any interest received on the Notes (grossed up where deduction at source applies), but 

subject to credit for (or, if no liability arises, repayment of) any UK income tax deducted at source. 

 

UK Resident Companies 

In general, a holder of Notes which is a UK resident company will be liable to, or entitled to relief from, 

UK corporation tax on all profits, gains and losses arising to it from the Notes, generally computed in accordance 

with UK GAAP or International Accounting Standards and will be subject to corporation tax on income in respect of 

all profits, gains and losses on, and fluctuations in value of, the Notes measured and recognised in each accounting 

period in accordance with their accounting treatment. 

 

Non-UK Residents 

Except for any income tax deducted at source as described above, a holder of Notes who is not resident in the 

United Kingdom (other than certain trustees) will not be liable or assessable to UK tax on interest received on the 

Notes, unless that holder carries on a trade, profession or vocation through a UK branch or agency or, in the case 

of a company, a permanent establishment, in connection with which the interest is received or the Notes are held. 

In certain cases, a UK broker or investment manager is not treated as a UK branch, agency or permanent 

establishment for these purposes. 

 
If a non-UK resident holder is liable to UK tax on any interest received on the Notes, the holder will receive 

credit for (and if no liability for UK tax arises, repayment of) any income tax deducted at source. 

 
As noted above, where there is an applicable double tax treaty between the United Kingdom and the country in 

which the holder of Notes is resident, any liability of the holder of Notes to UK tax on interest received on the Notes 

may be reduced or eliminated by the treaty. 

 

Accrued Income Scheme 

On a transfer of Notes by a holder who is liable to UK income tax, such as a UK resident individual, any 

interest which has accrued since the last interest payment date may be chargeable to UK income tax as income of 

that holder. 

 
The accrued income scheme will not, however, generally apply in the case of a holder of Notes who is not 

resident in the United Kingdom, unless that holder carries on a trade through a UK branch or agency in connection 

with which the Notes are held. 

 

Taxation of chargeable gains 

The Notes should be treated as “qualifying corporate bonds” within the meaning of section 117 of the Taxation 

of Chargeable Gains Act 1992 for the purposes of UK capital gains tax. Accordingly, a disposal (including a 

redemption) of Notes by an individual holder of Notes resident in the United Kingdom, or who carries on a trade, 

profession or vocation in the UK through a branch or agency to which the Note is attributable, should not give rise 

to a chargeable gain or an allowable loss for the purposes of the UK capital gains tax. 

 

Inheritance tax 

A gift, or transfer at an undervalue of any Notes by a holder who is an individual or the death of such a holder 

may give rise to a liability to UK inheritance tax. 

 

Stamp duty and stamp duty reserve tax 

No UK stamp duty or stamp duty reserve tax will be payable on the issue or on a transfer of, or agreement to 

transfer, the Notes. 
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United Kingdom information reporting 

Any paying agent or other person in the United Kingdom through whom interest is paid to, or by whom 

interest is received on behalf of, a holder of Notes may be required to provide information in relation to the payment 

to HMRC pursuant to certain domestic and international reporting and transparency regimes. The information that 

is disclosed may include (but is not limited to) information relating to the value of the Notes, amounts paid or 

credited with respect to the Notes, details of the holders or the beneficial owners of the Notes (or the persons for 

whom the Notes are held), details of the persons who exercise control over entities that are, or are treated as, 

holders of the Notes, details of the persons to whom payments derived from the Notes are or may be paid and 

information and documents in connection with transactions relating to the Notes. These provisions will  apply 

whether or not the interest has been paid subject to withholding or deduction for or on account of UK income tax 

and whether or not the holder is resident in the United Kingdom for UK tax purposes. In certain circumstances, 

HMRC may communicate this information to the tax authorities of certain other jurisdictions. 

 

FATCA 

Under the Foreign Account Tax Compliance Act provisions of the Code and related U.S. Treasury guidance 

(“FATCA”), a withholding tax of 30% will be imposed in certain circumstances on (i) payments of certain 

U.S. source income (including interest and dividends) (“withholdable payments”) and (ii) payments by certain 

foreign financial institutions (such as banks, brokers, investment funds or certain holding companies) (“FFIs”) that 

agree to comply with FATCA (“participating FFIs”) that are attributable to withholdable payments (“foreign 

passthru payments”). It is uncertain at present when payments will be treated as “attributable” to withholdable 

payments. FATCA withholding on foreign passthru payments generally will not apply to debt obligations that are 

issued on or before the date that is six months after the date on which the final U.S. Treasury regulations that 

define “foreign passthru payments” (“passthru payment regulations”) are filed in the Federal Register unless such 

obligations are materially modified after that date. 

 
It is possible that, in order to comply with FATCA, we (or if the Notes are held through an FFI, such FFI) may 

be required, pursuant to an agreement with the United States (an “FFI Agreement”) or under applicable non-U.S. 

law enacted in connection with an intergovernmental agreement between the United States and another jurisdiction 

(an “IGA”) to request certain information and documentation from the holders or beneficial owners of the Notes, 

which may be provided to the IRS. In addition, if the terms of the Notes are materially modified on a date more than 

six months after the date on which the passthru payment regulations are filed, then it is possible that we or a 

financial institution through which the Notes are held may be required to apply the FATCA withholding tax to any 

payment with respect to the Notes treated as a foreign passthru payment made on or after the date that is two years 

after the date on which the passthru payment regulations are published in the Federal Register if any required 

information or documentation is not provided or if payments are made to certain FFIs that have not agreed to 

comply with an FFI Agreement (and are not subject to similar requirements under applicable non-U.S. law enacted 

in connection with an IGA). 

 
We will not have any obligation to gross up or otherwise pay additional amounts for any withholding or 

deduction required with respect to payments on the Notes under or in connection with FATCA. 

 
Each person considering an investment in the Notes should consult its own tax advisor regarding the 

application of FATCA to the Notes. 
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LIMITATIONS ON VALIDITY AND ENFORCEABILITY OF GUARANTEES AND SECURITY 

AND  CERTAIN  INSOLVENCY  LAW CONSIDERATIONS 

 
Set out below is a summary of certain limitations on the enforceability of the rights under the Notes and/or the 

Guarantees and the Security Documents in each of the jurisdictions in which the Guarantors (as of the date hereof) 

are organised. It is a summary only. Bankruptcy or insolvency proceedings or a similar event could be initiated in 

any of these jurisdictions and/or in the jurisdiction of organisation of a future guarantor of the Notes. The 

application of these various laws in multiple jurisdictions could trigger disputes over which jurisdiction’s law should 

apply and could adversely affect your ability to enforce your rights and to collect payment in full under the Notes, 

the Guarantees and any security. 

 

European Union 

Pursuant to the EU Insolvency Regulation, which applies to proceedings opened from 26 June 2017, the court 

that shall have jurisdiction to open insolvency proceedings in relation to a company is the court of the Member 

State (other than Denmark, according to Preamble 88 of the EU Insolvency Regulation) where the company 

concerned has its “centre of main interests” (or “COMI”) (as that term is used in Article 3(1) of the EU Insolvency 

Regulation). 

 
The determination of where such company has its COMI is generally a question of fact on which the courts of 

different Member States may have differing and even conflicting views, and the courts will take a broad range of 

factual elements into account. 

 
The term “centre of main interests” is not a static, but rather a facts- and circumstances-based concept and 

may therefore change from time to time. Although there is a rebuttable presumption under Article 3(1) of the EU 

Insolvency Regulation that a company has its COMI in the Member State in which it has its registered office, 

Preambles 28 and 30 of the EU Insolvency Regulation state that the COMI of a debtor should correspond to the 

place where the debtor conducts the administration of its interests on a regular basis and which “is therefore 

ascertainable by third parties”. In that respect, factors such as the location at which board meetings are held and 

the location where the company conducts the majority of its business, including the perception of the company’s 

creditors of the centre of the company’s business operations, may all be relevant in determining where the 

company has its COMI. 

 
Under Article 3(1) of the EU Insolvency Regulation, the above-mentioned rebuttable presumption shall only 

apply if the registered office has not been moved to another Member State within the three-month period prior to 

the request for the opening of insolvency proceedings. If the registered office has been moved to another Member 

State within such three-month period, the presumption shall apply to the registered office of the company prior to 

its relocation, in the absence of proof to the contrary. Moreover, pursuant to Preamble 30 of the EU Insolvency 

Regulation, it should be possible to rebut this presumption where the company’s central administration is located in 

a Member State other than that of its registered office, and where a comprehensive assessment of all the relevant 

factors (including those mentioned above) establishes, in a manner that is ascertainable by third parties, that the 

company’s actual centre of management and supervision and of the management of its interests is located in that 

other Member State. 

 
The determination of the location of the company’s COMI at the time of initiation of the relevant insolvency 

proceedings is not only decisive for the international jurisdiction of the courts of a certain Member State, but also 

for the insolvency laws applicable to these insolvency proceedings because each court would, subject to certain 

exemptions, apply its local insolvency laws (lex fori concursus). 

 

Main proceedings 

If the COMI of a company is and will remain located in the Member State in which it has its registered office, 

the main insolvency proceedings in respect of such company under the EU Insolvency Regulation should be 

commenced in such jurisdiction and accordingly a court in such jurisdiction would be entitled to commence the 

types of insolvency proceedings referred to in Annex A to the EU Insolvency Regulation. Insolvency proceedings 

opened in a Member State under the EU Insolvency Regulation are to be recognised in the other Member States 

(other than Denmark), although secondary or territorial proceedings may be opened in another Member State (see 

“Secondary/territorial proceedings” below). 
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Secondary/territorial proceedings 

Under Article 3(2) of the EU Insolvency Regulation if the COMI of a debtor is in one Member State (other than 

Denmark), the courts of another Member State (other than Denmark) have jurisdiction to open insolvency 

proceedings against that debtor only in the event that such debtor has an “establishment” (as defined in 

Article 2(10)) in the territory of such other Member State. The effects of such insolvency proceedings are restricted 

to the assets of the debtor located in the territory of such other Member State. 

 
If main insolvency proceedings have been opened by the courts of the Member State where the COMI of the 

debtor is located, and are outstanding, then such insolvency proceedings are known as “secondary proceedings”. If 

main insolvency proceedings have not yet been opened, then such insolvency proceedings are known as the 

“territorial proceedings” (which will convert to secondary proceedings on the opening of the main proceedings). 

 
Irrespective of whether the insolvency proceedings are main or secondary/territorial insolvency proceedings, 

such proceedings will always, subject to certain exemptions, be governed by the lex fori concursus (i.e. the local 

insolvency law of the court which has assumed jurisdiction for the insolvency proceedings of the debtor). 

 
Under Article 3(4), territorial proceedings can only be opened: (a) if insolvency proceedings cannot be opened 

in the Member State in which the company’s COMI is situated under that Member State’s law; or (b) at the request 

of: (i) a creditor whose claim arises from or is in connection with the operation of an establishment located within 

the territory of the Member State where the opening of territorial proceedings is requested; or (ii) a public authority 

which is allowed to request such opening under the laws of the other Member State within the territory in which the 

establishment is located. 

 
Secondary and territorial proceedings may be any insolvency proceedings listed in Annex A to the EU Insolvency 

Regulation and, for the avoidance of doubt, are not limited to winding-up proceedings. 

 
Article 36 of the EU Insolvency Regulation provides for the right to give an undertaking in order to avoid 

secondary insolvency proceedings. The insolvency practitioner in the main insolvency proceedings may give a 

unilateral undertaking to local creditors in respect of the assets located in the Member State in which secondary 

insolvency proceedings could be opened, that when distributing those assets or the proceeds received as a result of 

their realisation, it will comply with the distribution and priority rights under national law that creditors would have 

if secondary insolvency proceedings were opened in that Member State. This undertaking shall be approved by the 

known local creditors. If approved, the undertaking is binding on the estate, and a court shall refuse to open 

secondary insolvency proceedings if the undertaking’s protection of the general interests of the local creditors is 

sufficient. 

 

Coordination of group insolvency 

The EU Insolvency Regulation also provides for rules to coordinate main, secondary and territorial 

proceedings (Article 41), as well as to coordinate cross-border group insolvencies (Article 56). In the event that 

insolvency proceedings concerning two or more members of a group are opened, insolvency practitioners and 

courts shall cooperate with any other insolvency practitioner and any other court involved in insolvency 

proceedings of another member of the group (Articles 56 and 57). Moreover, an insolvency practitioner appointed 

in insolvency proceedings opened in relation to a member of the group may request group coordination 

proceedings before any court having jurisdiction over the insolvency proceedings of a member of the group. Such 

request shall be accompanied notably by a proposal as to the person to be nominated as the group coordinator 

(Article 61). 

 
In the event that the Issuer or any Guarantor experiences financial difficulty, it is not possible to predict with 

certainty in which jurisdiction or jurisdictions insolvency or similar proceedings may be commenced, or the 

outcome of such proceedings. Applicable insolvency laws may affect the enforceability of the obligations of the 

Issuer and the Guarantors. Similarly, the insolvency, administration and other laws of the jurisdictions in which the 

respective companies are organised or operate may be materially different from, or conflict with, each other and 

there is no assurance as to how the insolvency laws of the potentially involved jurisdictions will be applied in 

relation to one another. 
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England and Wales 

Insolvency Proceedings 

Certain of the Guarantors are companies incorporated under the laws of England and Wales (the “Obligors”). 

Therefore, any insolvency proceedings by or against these Obligors would likely, but may not necessarily, be based 

on English insolvency law. However, pursuant to the EU Insolvency Regulation, where a company incorporated 

under English law has its COMI in a member state of the European Union other than England and Wales, then the 

main insolvency proceedings for that company may be opened in the Member State (other than Denmark) in 

which its COMI is located and be subject to the laws of that Member State. For further information, please 

see “Limitations on Validity and Enforceability of Guarantees and Security and Certain Insolvency Law 

Considerations—European Union.” Similarly, the Cross-Border Insolvency Regulations 2006, which implement the 

UNCITRAL Model Law on Cross-Border Insolvency in England and  Wales,  provide  that  a foreign 

(i.e., non-European) court may have jurisdiction where any English company has a centre of main interests in such 

foreign jurisdiction, or where it has an “establishment” (being a place of operations in such foreign jurisdiction, 

where it carries out non-transitory economic activities with human means and assets or services). To the extent 

that the Cross-Border Insolvency Regulations 2006 conflict with an obligation of England and Wales under the 

EU Insolvency Regulation, the requirements of the EU Insolvency Regulation will prevail. 

 
English insolvency law is different from the laws of the United States and other jurisdictions with which 

investors may be familiar. In the event that the relevant Obligor experiences financial difficulty, it is not possible to 

predict with certainty the outcome of insolvency or similar proceedings. 

 
Formal insolvency proceedings under the laws of England and Wales may be initiated in a number of ways, 

including by the company, its directors or a creditor making an application for administration in court, the 

company, its directors or the holder of a “qualifying floating charge” making an application for administration out of 

court, or by a creditor filing a petition to wind up the company or the company resolving to do so (in the case of 

liquidation). A company may be wound up if it is unable to pay its debts, and may be placed into administration if it 

is, or is likely to become, unable to pay its debts, and the administration is reasonably likely to achieve one of three 

statutory purposes. 

 
Under the Insolvency Act 1986, as amended (the “Insolvency Act”), a company will be “unable to pay its 

debts” if a statutory demand for over £750 is served on the company and remains unpaid for three weeks or the 

company has failed to secure or compound for it to the reasonable satisfaction of the relevant creditor within such 

period or if, in England and Wales, an execution on or other process issued on a judgment, decree or order of any 

court in favour of a creditor of the company is returned unsatisfied in whole or in part or it is proved to the court’s 

satisfaction that: (a) the company is unable to pay its debts as they fall due or (b) that the value of the company’s 

assets is less than the amount of its liabilities (taking into account contingent and prospective liabilities). 

 
The Obligors’ obligations under the Notes are secured by the Collateral. English insolvency laws and other 

limitations could limit the enforceability of the relevant Guarantees against the Obligors and the enforceability of the 

Collateral. 

 
The following is a brief description of certain aspects of English insolvency law relating to certain limitations 

on the English Guarantees and Collateral. The application of these laws could adversely affect the investors’ ability 

to enforce their rights under the English Guarantees and/or Collateral and therefore may limit the amounts that 

investors may receive in an insolvency of the Obligors. 

 

Fixed and floating charges 

Fixed charge security has a number of advantages over floating charge security, save as provided under the 

Financial Collateral Arrangements (No. 2) Regulations 2003 (the “Financial Collateral Arrangements 

Regulations”): (a) an administrator appointed to the company which granted the floating charge can dispose of 

floating charge assets for cash or collect receivables charged by way of floating charge and use the proceeds and/ 

or cash subject to a floating charge, to meet administration expenses (which can include the costs of continuing to 

operate the charging company’s business while in administration) in priority to the claims of the floating charge 

holder; (b) a fixed charge over assets, even if created after the date of a floating charge over the assets, may rank 

prior to the floating charge over certain assets provided that the floating charge has not crystallised at the time the 

fixed charge is granted; (c) general costs and expenses (including the insolvency officeholder’s remuneration) 

properly incurred in a winding-up or administration are payable out of floating charge assets to the extent the 

assets of the company available for creditors generally are otherwise insufficient to meet them (subject to certain 
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restrictions for the costs of litigation) in priority to floating charge claims; (d) until the floating charge security 

crystallises, a company is entitled to deal with assets that are subject to floating charge security in the ordinary 

course of its business, meaning that such assets can be effectively disposed of by the charging company so as to 

give a third party good title to the assets free of the floating charge; (e) floating charge security is subject to certain 

challenges under English insolvency law (for further information, please see “—Grant of floating charge”); and 

(f) floating charge security is subject to the claims of preferential creditors (such as occupational pension scheme 

contributions and salaries owed to employees (subject to a cap per employee) and holiday pay owed to employees) 

and, where the floating charge is not a security financial collateral arrangement, to the claims of unsecured 

creditors in respect of a ring-fenced amount of the proceeds (for further information, please see “—Moratoria and 

other considerations”). 

 
Under English law there is a possibility that a court could recharacterise as floating charges any security 

interests expressed to be created by a security document as fixed charges where (among other things) the chargee 

does not have the requisite degree of control over the relevant chargor’s ability to deal with the relevant assets and 

the proceeds thereof or does not exercise such control in practice as the description given to the charges in the 

relevant security document as fixed charges is not determinative. Where the chargor is free to deal with the secured 

assets without the consent of the chargee, the court is likely to hold that the security interest in question constitutes 

a floating charge, notwithstanding that it may be described as a fixed charge. 

 

Moratoria and other considerations 

Under English insolvency law, English courts are empowered to order the appointment of an administrator in 

respect of an English company in certain circumstances at the application of, among others, the company itself, its 

directors or one or more of its creditors (including contingent and prospective creditors). An administration order 

can be made if the court is satisfied that the relevant company is or is likely to become “unable to pay its debts” 

and that the administration order is reasonably likely to achieve the purpose of administration. 

 
An administrator can also be appointed (subject to specific conditions) out of court by a company, its 

directors or the holder of a qualifying floating charge and different procedures apply according to the identity of the 

appointer. The purpose of an administration is comprised of three objectives that must be looked at successively: 

rescuing the Company as a going concern or, if that is not reasonably practicable, achieving a better result for the 

Company’s creditors as a whole than if the Company went into liquidation (without first being in administration) or, 

if neither of those objectives is reasonably practicable, and the interests of the creditors as a whole are not 

unnecessarily harmed thereby, realising property to make a distribution to one or more secured or preferential 

creditors. During the administration, in general, creditors cannot exercise their rights against a company, such that, 

among other things, no proceedings or other legal process may be commenced or continued against such 

company, or security enforced over such company’s property, except with leave of the court or the consent of the 

administrator. This moratorium does not, however, apply to a “security financial collateral arrangement” (such as a 

charge over cash or financial instruments such as shares, bonds or tradable capital market debt instruments) under 

the Financial Collateral Arrangements Regulations. During the administration of a company, a creditor would not be 

able to enforce any security interest (other than a valid security financial collateral arrangement) or guarantee 

granted by the company (although a demand for payment could be made under such guarantee) without the 

consent of the administrator or the permission of the court. In addition, a secured creditor cannot appoint an 

administrative receiver while an administrator is in office although, in certain circumstances (principally where one 

of the exceptions to the general prohibition on the appointment of an administrative receiver applies as set out in 

the Insolvency Act, or pursuant to a debenture dated earlier than September 15, 2003), the holder of a floating 

charge can block the appointment of an administrator where it can appoint an administrative receiver. 

 
In order to empower the Security Agent to appoint an administrative receiver or an administrator to the 

company out of court, the floating charge granted by the relevant Obligor must constitute a “qualifying floating 

charge” for the purposes of English insolvency law and, in the case of the ability to appoint an administrative 

receiver, the qualifying floating charge must, unless the security document pre-dates September 15, 2003, fall 

within one of the exceptions in the Insolvency Act as amended by the Enterprise Act 2002 to the prohibition on the 

appointment of administrative receivers. In order to constitute a qualifying floating charge, the floating charge must 

be created by an instrument which: (a) states that the relevant statutory provision applies to it; (b) purports to 

empower the holder to appoint an administrator of the company; or (c) purports to empower the holder to appoint 

an administrative receiver within the meaning given by Section 29(2) of the Insolvency Act. The Security Agent will 

be the holder of a qualifying floating charge if such floating charge security, together (if necessary) with other 

forms of security, relates to the whole or substantially the whole of the property of the relevant Obligor and at least 

one such security interest is a qualifying floating charge. The most relevant exception to the prohibition on the 
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appointment of an administrative receiver is the exception relating to “capital market arrangements” (as defined in 

the Insolvency Act), which may apply if the issue of the Notes creates a debt of at least £50.0 million for the 

relevant Obligor during the life of the arrangement and the arrangement involves the issue of a “capital markets 

investment” (which is defined in the Insolvency Act, and is generally a rated, listed or traded debt instrument). 

 
If an administrative receiver has been appointed, an administrator can only be appointed by the court (and not 

by the company, its directors or the holder of a qualifying charge using the out of court procedure) and then only if 

the person who appointed the administrative receiver consents or the court considers that the security pursuant to 

which the administrative receiver was appointed is invalid. If an administrator is appointed, any administrative 

receiver will vacate office, and any receiver of part of the company’s property must resign if required to do so by 

the administrator. 

 
A moratorium is also available pursuant to Schedule A1 to the Insolvency Act for “small companies” that are 

proposing a company voluntary arrangement with creditors, which can be for a period of up to 28 days, with the 

option for creditors to extend this protection for up to a further two months (although the Secretary of State may, 

by order, extend or reduce the duration of either period). Small companies are those which meet eligibility criteria 

as regards the number of employees, turnover and balance sheet total as set out in section 382 of the Companies 

Act 2006 (the “CA06”). The position as to whether or not a company is a “small company” may change from 

financial period to financial period, depending on its financial position and average number of employees during 

that particular period. The Secretary of State may, by regulations, also modify the qualifications for eligibility of a 

company for a moratorium and may also modify the present definition of a “small company.” Accordingly, the 

Obligors may, at any given time, come within the ambit of the “small companies” provisions, such that the Obligors 

may (subject to the exemptions referred to below) be eligible to seek a moratorium, in advance of a company 

voluntary arrangement. This moratorium is not available to companies which have entered into certain capital 

market arrangements (whereby the company has incurred or is expected to incur a debt of at least £10 million and 

the arrangement involves the issue of a capital market investment) as detailed in Schedule A1 to the Insolvency Act 

1986. The definitions of “capital market arrangement” and “capital market investment” are broad and are such that, 

in general terms, any company which is a party to an arrangement which involves at least £10 million of debt, the 

granting of security to a trustee, and the issue of a rated, listed or traded debt instrument, is excluded from being 

eligible for a moratorium. The Secretary of State may modify the criteria by reference to which a company 

otherwise eligible for a moratorium is excluded from being so eligible. Further, a company voluntary arrangement 

itself cannot bind secured creditors without their permission. However, if the small companies’ moratorium were to 

apply to any of the Obligors, its effects would include prohibitions on enforcement of security that are similar to 

those that arise upon an administration moratorium. Therefore, to the extent the small companies’ moratorium 

applies, there would be a moratorium on legal proceedings and execution or other legal process being commenced 

or continued and the levy of distress against the company or its property (except with the permission of the court). 

No other steps may be taken to enforce any security over the company’s property except with the permission of the 

court. The company may dispose of charged property if the holder of the security consents or the court gives 

permission. Further, the company may not make any payment or disposal of its own property unless there are 

reasonable grounds for believing that the disposal will benefit the company and the payment or disposal is 

approved by the committee (if established) or, where there is no such committee, by the nominee of the company 

voluntary arrangement. 

 

Filings 

The prescribed particulars in respect of a security document under which an English company purports to 

create security, together with a certified copy of the security document, should be delivered to the Registrar of 

Companies within 21 days after the date of the security document in accordance with Chapter A1 of Part 25 of the 

CA06. Failing this, the security created by the security document will (subject as mentioned in the above Chapter) 

be void against a liquidator or administrator and any creditor of the charging company. The application of the above 

Chapter to a security interest is subject to the application of the Financial Collateral Arrangements Regulations. In 

addition, the following categories of charge are not registrable under the above Chapter (as set out in section 

859A(6) of the CA06): (a) a charge in favour of a landlord on a cash deposit given as a security in connection with 

the lease of land; (b) a charge created by a member of Lloyd’s (within the meaning of the Lloyd’s Act 1982) to 

secure its obligations in connection with its underwriting business at Lloyd’s; and (c) a charge excluded from the 

application of section 859A of the CA06 by or under any other Act (such as charges that are exempted from 

registration under the Banking Act 2009). Registration may also determine the order of priority of registrable 

security interests and may provide notice of a pre-existing security interest for the purpose of priorities. 
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Corporate authorisations and maintenance of capital 

The legality, validity and enforceability of the obligations of an Obligor under the Notes, the Guarantees and the 

Collateral are subject to matters affecting companies generally, including that: (a) its entry into and performance of 

such obligations: (i) are not prohibited by its constitutional documents (or contracts to which it is party); and 

(ii) have been duly authorised and do not breach or result in inconsistency with applicable laws or regulations; and 

(b) the documents evidencing such obligations have been duly executed and delivered in accordance with all 

applicable procedures and laws. In addition, the granting of upstream (or cross-stream) guarantees or security by 

an English company could be subject to challenge if it results in a reduction in that company’s net assets as 

properly recorded in its books or, to the extent that it does, the company does not have sufficient distributable 

reserves to cover that reduction. 

 

Enforcement 

Enforcement of security and guarantees may be affected by general legal and equitable principles regarding 

the legality, validity and enforceability of contractual provisions and contractual obligations and liabilities (including 

guarantees and security). 

 

Assignments 

Any assignment of a debt or other chose in action, including by way of security, can only take effect as a legal 

assignment under section 136 of the Law of Property Act 1925 if it meets the requirements of that provision, which 

are that: (a) the assignment must be in writing; (b) the assignment must be absolute and not purporting to be by 

way of charge only; and (c) notice of the assignment must be given to the underlying obligor. If any of these 

requirements is not satisfied, the assignment may still constitute a valid equitable assignment. Equitable 

assignments, including by way of security, are subject to certain limitations, including, without limitation: (a) where 

an equitable interest is followed by a legal interest, the subsequent legal interest will take priority if the holder 

acquired it for value without notice of the equitable interest; and (b) the priority of dealings in most equitable 

interests is determined by the time at which notice of such interest is given to the underlying obligor or to the 

person in control of that equitable interest. The first to give notice will take priority, if that person does not have 

actual or constructive notice of the prior interest and has given consideration for his or her interest. 

 

Account Banks’ Right to Set-off 

With respect to English law governed charges over cash deposits (each an “Account Charge”) granted by an 

Obligor over any of its bank accounts, the banks with which some of those accounts are held (each an “Account 

Bank”) may have reserved their right at any time (whether prior to or upon a crystallisation event under the Account 

Charge) to exercise the rights of netting or set-off to which they are entitled under their cash pooling or other 

arrangement with that chargor. As a result, and if the security granted over those accounts is merely a floating 

(rather than fixed) charge, the collateral constituted by those bank accounts will be subject to the relevant Account 

Bank’s netting and set-off rights with respect to the bank accounts charged under the relevant Account Charge. 

Once the floating charge has crystallised and converted into a fixed charge (as it would on enforcement or the 

occurrence of certain insolvency events with respect to the relevant chargor) the Account Bank will no longer be 

entitled to exercise its netting and set-off rights in relation to the account, except where the Account Banks have 

expressly reserved set-off rights. 

 

Equitable Share Security 

Security over shares in an English company granted by an Obligor, or over the shares of an Obligor, typically 

takes effect as an equitable charge, not a legal mortgage or pledge. An equitable charge arises where a chargor 

creates an encumbrance over the property in favour of the chargee but the chargor retains legal title to the 

property. Remedies in relation to equitable charges may be subject to equitable considerations or are otherwise at 

the discretion of the court. 

 

PSC regime 

Pursuant to the new Part 21A of the CA06 (and related Schedules 1A and 1B to the CA06), from April 6, 2016 

certain English incorporated companies, societates europaeae and limited liability partnerships (for the purposes of 

this paragraph, each a “relevant company”) must keep a register of certain registrable individuals and legal entities 

that have significant control over them. Failure of such registrable individuals or legal entities or other persons 
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specified in Part 21A of (and Schedule 1B to) the CA06 (for the purposes of this paragraph, each a “notifying 

party”) to comply with the requirements of that Part may give relevant companies the right to issue a restrictions 

notice to such notifying party for the purposes of Schedule 1B to the CA06. Subject to certain exceptions, the effect 

of a restrictions notice is that in respect of any relevant interest in the relevant company (as defined in Schedule 1B 

to the CA06, for example, a share in the relevant company): (a) any transfer of (or agreement to transfer) the 

interest is void; (b) no rights are exercisable in respect of the interest; (c) no shares may be issued in right of the 

interest or in pursuance of an offer made to the interest-holder; and (d) except in a liquidation, no payment may be 

made of sums due from the relevant company in respect of the interest, whether in respect of capital or otherwise. 

Such restrictions could adversely affect the validity of the security interests over the security and the ability of the 

Security Agent to enforce its rights under the English Security Documents. 

 
Application of proceeds 

The enforceability of a provision in a security document that relates to the application of proceeds will be 

subject to any obligations mandatorily preferred by applicable law. 

 
Ranking 

The description given by the parties to the ranking of security interests is not determinative of the ranking of 

those security interests. 

 
Liquidation/winding-up 

Liquidation is a winding-up procedure under which the assets of the company are realised and distributed by 

the liquidator to creditors in the statutory order of priority prescribed by the Insolvency Act. At the end of the 

liquidation process the company will be dissolved. A liquidator has the power to bring or defend legal proceedings 

on behalf of a company to which they are appointed; to carry on the business of the company as far as it is 

necessary for its beneficial winding up; to sell the company’s property and execute documents in the name of the 

company; and to challenge antecedent transactions. In the case of a liquidation commenced by way of a court 

order, no proceedings or other actions may be commenced or continued against the company except with leave of 

the court and subject to such terms as the court may impose (although security enforcement is not affected). In 

proceedings where the company or its directors have resolved to place the company into liquidation, the liquidator 

(or creditor or shareholder) can apply to the court for an order that no proceedings or other actions may be 

commenced or continued against the company. There is no automatic stay in the case of a voluntary winding up. 
 

Under English insolvency law, a liquidator has the power to disclaim any onerous property by serving the 

prescribed notice on the relevant party. Onerous property, for these purposes, is any unprofitable contract and any 

other property of the company that cannot be sold, readily sold or may give rise to a liability to pay money or 

perform any other onerous act. A contract may be unprofitable if it gives rise to prospective liabilities and imposes 

continuing financial obligations on the company that may be detrimental to creditors. A contract will not be 

unprofitable merely because it is financially disadvantageous, or because the company could have made, or could 

make, a better bargain. However, this power does not apply to a contract all the obligations under which have been 

performed nor can it be used to disturb accrued rights and liabilities. A person sustaining loss or damage as a 

result of the disclaimer is deemed to be a creditor of the company to the extent of the loss or damage and may 

prove for the loss or damage in the winding-up. 
 

One of the primary functions of liquidation (and, where the company cannot be rescued as a going concern, 

one of the possible functions of administration) under English law is to realise the assets of the insolvent company 

and to distribute the realisations made from those assets to its creditors. Under the Insolvency Act and the 

Insolvency (England and Wales) Rules 2016, creditors are placed into different classes, with the proceeds from the 

realisation of the insolvent company’s property applied in descending order of priority, as set out below. With the 

exception of the Prescribed Part (as defined and described below), distributions cannot be made to a class of 

creditors until the claims of the creditors in a prior ranking class have been paid in full. Unless creditors have 

agreed otherwise, distributions are made on a pari passu basis, that is, the assets are distributed in proportion to 

the debts due to each creditor within a class. 
 

The general priority of claims on insolvency is as follows (in descending order of priority): 
 

First ranking claims: holders of fixed charge security and creditors with a proprietary interest in specific assets 

in the possession (but not full legal and beneficial ownership) of the debtor, but only to the extent of the 

realisations from those secured assets or with respect to the asset in which they have a proprietary interest; 
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Second ranking claims: expenses of the insolvent estate (there are statutory provisions setting out the order of 

priority in which expenses are paid); 

 
Third ranking claims: first, ordinary preferential debts, being contributions to occupational pension schemes, 

employment claims (wages and salaries of employees for work done in the four months before the insolvency date, 

up to a maximum of £800 per person and holiday pay due to any employee whose contract has been terminated, 

whether the termination takes place before or after the insolvency date) and bank and building society deposits 

eligible for compensation under the Financial Services Compensation Scheme (“FSCS”) up to the statutory limit; 

and secondly, secondary preferential debts, being bank and building society deposits eligible for compensation 

under the FSCS to the extent that the claims exceed the statutory limit. The UK government has confirmed its 

intention in the Finance Bill 2020 that from 1 December 2020 secondary preferential debts will include claims by 

HMRC in respect of taxes including VAT, PAYE income tax (including student loan repayments), employee NI 

contributions and Construction Industry Scheme deductions (but excluding corporation tax and employer NI 

contributions) which are held by the company on behalf of employees and customers. As between one another, 

secondary preferential debts rank equally; 

 
Fourth ranking claims: holders of any floating charge security, according to the priority of their security. 

However, before distributing asset realisations to the holders of floating charges, the Prescribed Part must be set 

aside for distribution to unsecured creditors; 

 
Fifth ranking claims: firstly, (a) provable debts of unsecured creditors and secured creditors to the extent of 

any unsecured shortfall (these rank equally among themselves unless there are subordination agreements in place 

between any of them); secondly, (b) statutory interest that arises on debts after the insolvency at either the 

contractual or a statutory rate; and finally (c) non-provable liabilities, being liabilities that do not fall within any of 

the categories above and which are therefore only recovered in the (unusual) event that all categories above are 

fully paid. To pay a shortfall, the insolvency officeholder can only use realisations from unsecured assets, as 

secured creditors are not entitled to any distribution from the Prescribed Part in respect of a shortfall unless the 

Prescribed Part is sufficient to pay out all unsecured creditors; and 

 
Sixth ranking claims: shareholders. If after the repayment of all unsecured creditors in full, any remaining 

funds exist, these will be distributed to the shareholders of the insolvent company. 

 
Subordinated creditors will be ranked according to the terms of the subordination. 

 
An administrator, receiver (including administrative receiver) or liquidator of the company will be required to 

ring-fence a certain percentage of the proceeds of enforcement of any floating charge security for the benefit of 

unsecured creditors (the “Prescribed Part”). This applies to 50% of the first £10,000 of the relevant company’s net 

property subject to floating charges, and 20% of the remainder over £10,000, with a maximum aggregate cap of 

£800,000. 
 

Challenges to guarantees and security 

There are circumstances under English insolvency law in which the granting by an English company of 

security and guarantees can be challenged. In most cases this will only arise if an administrator or liquidator is 

appointed to the company within a specified period (as set out in more detail below) of the granting of the 

guarantee or security. Therefore, if during the specified period an administrator or liquidator is appointed to an 

English company, the administrator or liquidator may challenge the validity of the security or guarantee given by 

such company. If any Guarantee or Collateral granted by an Obligor is challenged under the laws of England and 

Wales, and the court makes certain findings (as described further below), it may be permitted to: (a) avoid or 

invalidate all or a portion of an Obligor’s obligations under the Note Guarantee and/or Collateral provided by such 

Obligor; (b) direct that the holders of the Notes return any amounts paid by or realised from an Obligor under a 

Guarantee or Collateral to the relevant Obligor or to a fund for the benefit of the Obligor’s creditors; and/or (c) take 

other action that is detrimental to the holders of the Notes. 

 
The Issuer cannot be certain that, in the event of the onset of an Obligor’s insolvency that is within any of the 

requisite time periods set forth below, the grant of any Collateral or Guarantee will not be challenged or that a court 

would uphold the transaction as valid. 
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Onset of insolvency 

The date of the onset of insolvency, for the purposes of transactions at an undervalue, preferences and invalid 

floating charges, depends on the insolvency procedure in question. In administration the onset of insolvency is the 

date on which (a) the court application for an administration order is issued, (b) the notice of intention to appoint 

an administrator is filed at court, or (c) otherwise, the date on which the appointment of an administrator takes 

effect. In a compulsory liquidation the onset of insolvency is the date the winding-up petition is presented to court, 

whereas in a voluntary liquidation it is the date the company passes a winding-up resolution. Where liquidation 

follows administration, the onset of insolvency will be the same as the initial administration. 

 

Transaction at an undervalue 

Under English insolvency law (pursuant to section 238 of the Insolvency Act), a liquidator or administrator of a 

company could apply to the court for an order to set aside a security interest (in certain cases) or a guarantee 

granted by the company (or give other relief) on the grounds that the creation of such security interest or guarantee 

constituted a transaction at an undervalue. The grant of a security interest or guarantee will only be a transaction at 

an undervalue if the transaction constitutes a gift or is made on terms that provide that the company receives no 

consideration or if the company receives consideration of significantly less value, in money or in money’s worth, 

than the consideration given by such company. For a challenge to be made, the guarantee or security must be 

granted within a period of two years ending with the onset of insolvency (as defined in section 240 of the 

Insolvency Act). A court will not make an order in respect of a transaction at an undervalue if it is satisfied that the 

company entered into the transaction in good faith and for the purpose of carrying on its business and that, at the 

time it did so, there were reasonable grounds for believing the transaction would benefit the company. Subject to 

this, if the court determines that the transaction was a transaction at an undervalue the court can make such order 

as it thinks fit to restore the position to what it would have been if the transaction had not been entered into (which 

could include reducing payments under the guarantees or setting aside any security interests granted or guarantees 

although there is protection for a third party that benefits from the transaction and has acted in good faith and for 

value). In any challenge proceedings, it is for the administrator or liquidator to demonstrate that the English 

company was unable to pay its debts unless a beneficiary of the transaction was a “connected person” (as defined 

in the Insolvency Act), in which case there is a presumption that the company was unable to pay its debts and the 

connected person must demonstrate that the company was not unable to pay its debts at the time of the 

transaction. 

 

Preference 

Under English insolvency law (pursuant to section 239 of the Insolvency Act), a liquidator or administrator of a 

company could apply to the court for an order to set aside a security interest or a guarantee granted by such 

company (or give other relief) on the grounds such security interest or such guarantee constituted a preference. 

The grant of a security interest or guarantee is a preference if it has the effect of placing a creditor (or a surety or 

guarantor of the company) in a better position in the event of the company’s insolvent liquidation than if the 

security interest or guarantee had not been granted. For a challenge to be made, the preference must occur within 

the period of six months ending with the onset of insolvency (as defined in section 240 of the Insolvency Act) if the 

beneficiary of the preference is not a connected person or two years if the beneficiary is a connected person. In 

addition, the company must have been “unable to pay its debts” at the time it gave the preference or become 

“unable to pay its debts” as a result. A company’s “inability to pay its debts” in this scenario has the same meaning 

as in the case of a transaction at an undervalue save that, in the case of a preference, there is no presumption of 

insolvency if the parties are connected. A court cannot make an order in respect of a preference of a person unless 

it is satisfied that the company in deciding to give the preference was influenced by a desire to put that person in a 

better position. Subject to this, if the court determines that the transaction was a preference, the court can make 

such order as it thinks fit to restore the position to what it would have been if that preference had not been given 

(which could include reducing payments under the guarantees or setting aside the security interests or guarantees). 

There is protection for a third party that benefits from the transaction and acted in good faith and for value. In any 

proceedings, it is for the administrator or liquidator to demonstrate that the company was unable to pay its debts 

and that the company was influenced by a desire to produce the preferential effect, unless the beneficiary of the 

transaction was a connected person, in which case there is a presumption that the company was influenced by a 

desire to produce the preferential effect and the connected person must demonstrate in such proceedings that 

there was no such influence. 
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Transaction defrauding creditors 

Under English insolvency law, a liquidator or an administrator of a company, or a person who is a “victim” of 

the relevant transaction (with leave of the court if the company is in liquidation or administration) can apply to the 

court pursuant to section 423 of the Insolvency Act for an order to set aside a security interest or guarantee 

granted by that company on the grounds the security interest or guarantee was a transaction defrauding creditors. 

 

A transaction will constitute a transaction defrauding creditors if it is a transaction at an undervalue (as 

outlined above) and the court is satisfied the substantial purpose of a party to the transaction was to put assets 

beyond the reach of actual or potential claimants against it or to prejudice the interest of such persons. 

 

If the court determines that the transaction was a transaction defrauding creditors, then it may make such 

order as it may deem fit to restore the position to what it was prior to the transaction or protect the victims of the 

transaction (including reducing payments under the guarantee or setting aside the security interest or guarantees). 

However, such an order: (a) cannot prejudice any interest in property which was acquired from a person other than 

the debtor in good faith, for value and without notice of the relevant circumstances; and (b) cannot require a person 

who received a benefit from the transaction in good faith, for value and without notice of the relevant 

circumstances, to pay any sum unless such person was a party to the transaction. Any “victim” of the transaction 

(with the permission of the court if the company is in liquidation or administration) may apply to court under this 

provision and not just liquidators or administrators. The relevant company does not need to have been unable to 

pay its debts at the time of the transaction nor in insolvency proceedings for such action to be commenced. There 

is no statutory time limit within which the challenge must be made (although general statutory limitation periods 

will apply). 

 
Extortionate credit transaction 

An administrator or a liquidator can apply to court to set aside an extortionate credit transaction. The court can 

review extortionate credit transactions entered into by an Obligor up to three years before the day on which the 

Obligor entered into administration or went into liquidation. A transaction is “extortionate” if, having regard to the 

risk accepted by the person providing the credit, the terms of it are (or were) such as to require grossly exorbitant 

payments to be made (whether unconditionally or in certain contingencies) in respect of the provision of the credit 

or it otherwise grossly contravened ordinary principles of fair dealing. 

 
Grant of floating charge 

Under English insolvency law, if an English company is unable to pay its debts at the time of (or as a result of) 

granting a floating charge then such floating charge will be automatically invalid if it was granted in the period of 

one year ending with the onset of insolvency (as defined in section 245 of the Insolvency Act). The floating charge, 

however, will be valid to the extent of the value of the consideration provided for the creation of the charge in the 

form of money paid to, or goods or services supplied to, or any discharge or reduction of any debt of, the relevant 

English company at the same time as or after the creation of the floating charge plus interest payable on such 

amounts. Where the floating charge is granted to a “connected person,” the relevant period is extended to two 

years before the onset of insolvency and the requirement that the company was unable to pay its debts does not 

apply. However, if the floating charge qualifies as a “security financial collateral arrangement” under the Financial 

Collateral Arrangements Regulations, the floating charge will not be subject to the provisions as described in this 

paragraph. 

 
Connected  persons 

If the given transaction at an undervalue, preference or floating charge has been entered into by the company 

with a “connected person”, then particular specified time periods and presumptions will apply (as set out more 

particularly above). 

 

A “connected person” of a company granting a guarantee or security interest for the purposes of transactions 

at an undervalue and preferences includes (among others): 

• a party who is (i) a director of the company; (ii) a shadow director; (iii) an associate of such director or 

shadow director; or (iv) an associate of the relevant company; 

• a party is associated with an individual if they are (i) a relative of the individual; (ii) the individual’s 

husband, wife or civil partner; (iii) a relative of the individual’s husband, wife or civil partner; or (iv) the 

husband, wife or civil partner of a relative of the individual; 
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• a party is associated with a company if they are employed by that company; and 

• a company is associated with another company if the same person has control of both companies, or a 

person has control of one and persons who are his associates, or he and persons who are his associates 

have control of the other, or if a group of two or more persons has control of each company, and the 

groups either consist of the same persons or could be regarded as consisting of the same person by 

treating (in one or more cases) a member of either group as replaced by a person of whom he is an 

associate. 

 
Post-petition interest 

Any interest accruing under or in respect of amounts due under the Guarantee or the Collateral to which an 

Obligor is a party in respect of any period after the commencement of administration or liquidation proceedings 

would only be recoverable by the holders of the Notes from any surplus remaining after payment of all other debts 

proved in the proceedings and accrued and unpaid interest up to the date of the commencement of the proceedings 

provided that such interest may, if there are sufficient realisations from the secured assets, be discharged out of 

such security recoveries. 

 
Dispositions in winding-up 

Under section 127 of the Insolvency Act, any dispositions of a company’s property made after a winding-up 

has commenced is, unless the court orders otherwise, void. The compulsory winding-up of a company is deemed 

to start when a winding-up petition is presented by a creditor against the company, rather than the date that the 

court makes the winding-up order (if any). However this will not apply to any property or security interest subject to 

a disposition or otherwise arising under a security financial collateral arrangement under the Financial Collateral 

Arrangements Regulations and will not prevent a close-out netting provision from taking effect in accordance with 

its terms. 

 
Foreign currency 

Under English insolvency law, where creditors are asked to submit formal proofs of claim for their debts, any 

debt of a company payable in a currency other than British pounds sterling must be converted into British pounds 

sterling at the exchange rate prevailing on the relevant date. This provision overrides any agreement between the 

parties. 

 
Schemes of arrangement 

Pursuant to Part 26 of the CA06 the English courts have jurisdiction to sanction the compromise of a 

company’s liabilities where such company: (a) is liable to be wound-up under the Insolvency Act; and (b) has 

“sufficient connection” to the English jurisdiction. 

 

In practice, any foreign company is likely to satisfy the first limb of this test and the second limb has been 

found to be satisfied by the English courts where, amongst other things, the company’s COMI is in England, or the 

company’s finance documents are English law governed, or the company’s finance documents have been amended 

in accordance with their terms to be governed by English law. The law in this area is being closely considered by 

the English courts and the fact that the second limb has been found to be satisfied in such cases previously does 

not necessarily mean that this will be satisfied in all such cases as each case will be considered on its particular 

facts and circumstances. 

 

Before the court considers the sanction of a scheme of arrangement, affected creditors will vote on a detailed 

debt compromise or arrangement in a single class or in a number of classes, depending on the rights of such 

creditors that will be affected by the proposed scheme and any new rights that such creditors are given under the 

scheme. Such compromise can be proposed by the company or its creditors. If a majority in number representing 

75% or more by value of those creditors in each class present and voting at each of the creditor meeting(s) vote in 

favour of the proposed compromise, irrespective of the terms and approval thresholds contained in the finance 

documents, that compromise will be binding on all affected creditors in that class, including those affected 

creditors who did not participate in the vote on the scheme of arrangement and those who voted against the 

scheme of arrangement. The scheme then needs to be sanctioned by the court at a sanction hearing where the 

court will review the fairness of the scheme and consider whether it is reasonable. The court has the discretion as 

to whether to sanction the scheme as approved, make an order conditional upon modifications being made to the 

scheme, or reject the scheme. 
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Company Voluntary Arrangements 

Pursuant to Part I of the Insolvency Act, a company can request that its unsecured creditors consent to a 

compromise of their debts. The company may propose whatever compromise they consider appropriate in 

accordance with the duties of the directors or administrator (as applicable) and, provided that compromise is 

approved by the requisite majority of creditors at a creditors’ meeting, it will bind all unsecured creditors of the 

company who were entitled to vote or would have been entitled to vote had they had notice of the creditors’ 

meeting. 

 
The company voluntary arrangement proposal must be approved by a majority of creditors comprising both: 

(a) 75% in value of the company’s creditors present and voting at the creditors’ meeting called to consider the 

proposal; and (b) 50% in value of the creditors that are unconnected with the company. 

 
 

Foreign laws 

If, and to the extent that, an asset subject to security under a security document (or the obligor of any debt or 

other right against any person, which debt or right constitutes all or part of the property or rights subject to that 

security) is located in any jurisdiction other than England and Wales or is not governed by English law, the validity 

and priority of that security may be affected by any applicable foreign laws. 

 
 

Third party rights 

Security granted over debts from, or other rights against, third parties (including contracts and insurance 

policies) may be subject to any rights of those third parties. 

 
 

Amendments 

An English court may interpret restrictively any provision purporting to allow the beneficiary of a guarantee or 

other suretyship to make a material amendment to the obligations to which the guarantee or suretyship relates 

without further reference to the guarantor or surety. 

 
 

Reforms to the English insolvency regime 

The Corporate Insolvency and Governance Act (“CIG Act”) came into force on June 26, 2020. The CIG Act 

affects the foregoing analysis and that analysis should be read bearing in mind the factors outlined below. The 

Explanatory Notes to the Bill (during its passage through Parliament) stated that its purpose is, among other things, 

“to introduce greater flexibility into the insolvency regime, allowing companies breathing space to explore options 

for rescue whilst supplies are protected, so they can have the maximum chance of survival”. 

 
The CIG Act contains three key measures to achieve that purpose that may be of particular relevance to the 

holders of the Notes. 

 
First, the CIG Act provides for a new, free-standing moratorium for UK companies, which is intended to allow 

a company in financial distress a breathing space in which to explore its rescue and restructuring options free from 

creditor action. The moratorium will be overseen by an insolvency practitioner acting as a monitor although the 

directors will remain in charge of running the business on a day-to-day basis. Certain types of financial services 

companies will be ineligible for the moratorium, including parties to capital market arrangements. 

 
Secondly, the CIG Act provides for a new restructuring plan procedure which is intended broadly to follow the 

process for a scheme of arrangement (approval by creditors and sanction by the court), but which will additionally 

include the ability for a company to bind classes of creditors (and, if appropriate, members) to a restructuring plan, 

where not all classes have voted in favor of it (known as cross-class cram down). The compromise or arrangement 

proposed under the plan must be sanctioned by the court and will be subject to meeting certain conditions. As is 

the case with a scheme of arrangement, the court will always have absolute discretion over whether to refuse to 

sanction a restructuring plan. For example, even if the conditions of cross-class cram down are met, the court may 

refuse to sanction a restructuring plan on the basis it is not just and equitable. The Secretary of State may by 

regulations exclude “authorised persons” or company of a “specified” description as defined in section 31 Financial 

Services and Markets Act 2000 (which may include creditors of the Issuer and/or one or more of the Guarantors). 
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Thirdly, the CIG Act provides for temporary restrictions on certain types of enforcement action in respect of 

unpaid debts. Specifically, the CIG Act will: (i) prevent any statutory demands made against companies in the 

period between 1 March 2020 and September 30, 2020, from being used as the basis of a winding-up petition at 

any point on or after 27 April 2020; and (ii) in respect of any winding-up petition presented in the period from 

27 April 2020 to September 30, 2020, create an additional condition that must be satisfied before a creditor can 

obtain a winding-up order against a company on the grounds that it is unable to pay its debts, namely that any 

creditor asking the court to make a winding-up order on those grounds must first demonstrate to the court that the 

company’s inability to pay its debts was not caused by the coronavirus pandemic. 

 

Luxembourg 

Insolvency Considerations 

The Issuer and certain of the Guarantors are incorporated under the laws of Luxembourg, and as such any 

insolvency proceedings applicable to such a company is in principle governed by Luxembourg law. The insolvency 

laws of Luxembourg may not be as favourable to your interests as creditors as the laws of the United States or 

other jurisdictions with which you may be familiar. 

 
The following is a brief description of certain aspects of insolvency law in Luxembourg. In the event that a 

Luxembourg company experiences financial difficulty, it is not possible to predict with certainty in which 

jurisdiction or jurisdictions insolvency or similar proceedings would be commenced, or the outcome of such 

proceedings. 

 

Insolvency Proceedings 

The Luxembourg District Court, sitting in commercial matters (the “Commercial Court”), should have, in 

principle, jurisdiction to open main insolvency proceedings with respect to the Issuer and each Guarantor 

incorporated in Luxembourg (each, a “Luxembourg Obligor”), each Luxembourg Obligor having its registered 

office and central administration (administration centrale) and “centre of main interest” (centre des intérêts 

principaux) (“COMI”), as defined in the EU Insolvency Regulation, in Luxembourg, such proceedings to be 

governed by Luxembourg insolvency laws. According to the EU Insolvency Regulation, the place of the registered 

office of a company shall be presumed to be the centre of its main interests in the absence of proof to the contrary. 

As a result, there is a rebuttable presumption that the COMI of each Luxembourg Obligor is located in Luxembourg 

and consequently that the Commercial Court would have jurisdiction to open “main insolvency proceedings” (as 

defined in the EU Insolvency Regulation), such proceedings to be governed by Luxembourg law. However, the 

localisation of the COMI (including the COMI of a Luxembourg Obligor) is a question of fact, which may change 

from time to time. Preamble 28 of the EU Insolvency Regulation states that the COMI of a debtor should 

correspond to the place where the debtor conducts the administration of its interests on a regular basis and “is 

ascertainable by third parties.” 

 
Accordingly, the following types of proceedings (together, “insolvency proceedings”) may be opened against 

an entity having its registered office or centre of principal interests in Luxembourg: 

• bankruptcy proceedings (faillite), the opening of which may be requested by the Luxembourg company 

itself, by any of its creditors or ex officio by the Commercial Court. Following such a request, the courts 

having jurisdiction may open bankruptcy proceedings if the company (i) is in a state of cessation of 

payments (cessation des paiements) and (ii) cumulatively has lost its commercial creditworthiness 

(ébranlement de crédit). If a court finds that these conditions are satisfied, it may also open bankruptcy 

proceedings ex officio (absent a request made by the company or a creditor). Bankruptcy proceedings 

are primarily designed to realise the assets of the bankrupt entity in order to pay off its debts. One of the 

main effects of such proceedings is the stay of proceedings: unsecured creditors and creditors with a 

general priority right would, as of the bankruptcy order, no longer be permitted to take any action based 

on title to movable and immovable assets, nor any enforcement action against a Luxembourg Obligor’s 

movable or immovable assets. However, secured creditors who are holding Security Interests falling 

within the scope of the Luxembourg law of August 5, 2005 on financial collateral arrangements, as 

amended (the “Luxembourg Collateral Law”), may enforce their security regardless of the bankruptcy 

adjudication; 

• controlled management proceedings (gestion contrôlée) which are governed by a grand-ducal decree of 

May 24, 1935 (the “Decree”), are available to a Luxembourg Obligor, in the event that it no longer has 
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creditworthiness or is experiencing difficulties in meeting all of its commitments. The purpose of 

controlled management proceedings is to assist a Luxembourg Obligor in reorganising its business or in 

optimising the sale of its assets under the supervision of the Commercial Court and of court-appointed 

commissioners and with the approval of the creditors. The opening of such proceedings may only be 

requested by the management of a Luxembourg Obligor and not by its creditors. The Commercial Court 

first examines the request (and the evidence) filed by the applicant to determine whether a controlled 

management order is justified. If the application is not dismissed, the Commercial Court appoints one of 

its judges to prepare a report on the financial situation of the applicant’s business. The court order does 

not prevent creditors from commencing or continuing court proceedings against the applicant, but the 

creditors are, as of that date, not permitted to enforce any court judgments against the applicant. Security 

interests falling within the scope of the Luxembourg Collateral Law will, however, be enforceable 

notwithstanding the controlled management proceedings. As of the same judgment, a Luxembourg 

Obligor may not, without the written approval of the appointed judge, dispose of its assets, grant pledges 

or mortgages, make commitments or payments, enter into settlement agreements, borrow money or 

receive funds. Once the report has been finalised, the Commercial Court decides whether the application 

for controlled management will be granted or rejected. If the application is granted, one or more 

commissioners will be appointed by the Commercial Court to prepare a reorganisation or liquidation plan. 

A Luxembourg Obligor may not, without the commissioners’ prior approval, and under penalty of nullity 

of such acts, alienate any of its assets, grant pledges or mortgages, borrow or receive any amounts of 

money, enter into settlement agreements, or perform any management activity including making any 

commitments under any agreement, without the formal authorisation of the commissioners. The 

commissioners may impose measures to preserve either the company’s interests or those of the 

creditors and challenge (voidance actions or claw-back actions) transactions and payments made in 

violation of the creditor’s rights and in violation of the Decree. The reorganisation or liquidation plan must 

be accepted by a majority (in number and value) of creditors to become binding; 

• composition proceedings (concordat préventif de la faillite), the obtaining of which is requested by a 

Luxembourg Obligor only after having received a prior consent from a majority of its creditors holding 

75% at least of the claims against a Luxembourg Obligor. The obtaining of such composition 

proceedings will trigger a provisional stay on enforcement of claims by creditors, subject to the 

exceptions under the Luxembourg Collateral Law; 

• stay on payments (sursis de paiements) or putting the company into judicial liquidation (liquidation 

judiciaire); and 

• judicial liquidation proceedings may be opened at the request of the public prosecutor against companies 

pursuing an activity that violates criminal laws or that are in violation of the commercial code or of the 

laws governing commercial companies. The management of such liquidation proceedings will generally 

follow the rules of bankruptcy proceedings. 

 
The Issuer’s liability in respect of the Notes will, in the event of a liquidation of the Issuer following, in 

particular, bankruptcy or judicial liquidation proceedings, only rank after the cost of liquidation (including any debt 

incurred for the purpose of such liquidation) and those of the Issuer’s debts that are entitled to priority under 

Luxembourg law. For example, preferential debts under Luxembourg law include, among others: 

• certain amounts owed to the Luxembourg Revenue (Administration des Contributions Directes); 

• value added tax and other taxes and duties owed to the Luxembourg Customs and Excise (Administration 

de l’Enregistrement, des Domaines et de la TVA); 

• social security contributions; and 

• remuneration owed to employees. 

 
For the avoidance of doubt, the above list is not exhaustive. 

 
Furthermore, you should note that declarations of default and subsequent acceleration (such as acceleration 

upon the occurrence of an event of default) may not be enforceable during controlled management proceedings. 

 
Assets over which a security interest has been granted will in principle not be available for distribution to 

unsecured creditors (except after enforcement and to the extent a surplus is realised and subject to application of 

the relevant priority rule and liens and privileges arising mandatorily by law.). In particular, pursuant to article 20 of 

the Luxembourg Collateral Law, all collateral arrangements, in respect of assets over which the Luxembourg 
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security interests have been granted, as well as all enforcement events and valuation and enforcement measures 

agreed upon by the parties in accordance with this law, are valid and enforceable against third parties, 

commissioners, receivers, liquidators and other similar persons notwithstanding any insolvency proceedings. 

 
In addition, international aspects of Luxembourg bankruptcy, controlled management or composition 

proceedings may be subject to the EU Insolvency Regulation (as applicable). 

 

Impact of Insolvency Proceedings on Transactions 

During insolvency proceedings, all enforcement measures by unsecured creditors are suspended. The ability 

of certain secured creditors to enforce their security interest may also be limited particularly in the event of 

controlled management proceedings providing expressly that the rights of secured creditors are frozen until a final 

decision has been taken by the Luxembourg court as to the petition for controlled management, and may be 

affected thereafter by a reorganisation order given by the court, subject to the exceptions under the Luxembourg 

Collateral Law. A reorganisation order in controlled management proceedings requires the prior approval by more 

than 50% of the creditors representing more than 50% of a Luxembourg Obligor’s liabilities in order to take effect. 

Furthermore, you should note that declarations of default and subsequent acceleration (such as acceleration upon 

the occurrence of an event of default) may not be enforceable during controlled management proceedings, subject 

to the exceptions under the Luxembourg Collateral Law. 

 

Hardening Periods and Fraudulent Transfer 

Generally, payments made, as well as other transactions (listed in the relevant sections of the Luxembourg 

Commercial Code) concluded or performed, during the hardening period (période suspecte) which is fixed by the 

Commercial Court and dates back not more than six months from the date on which the Commercial Court formally 

adjudicates a person bankrupt, and, as for specific payments and transactions, during an additional period of ten 

days before the commencement of such period, are subject to cancellation by the Commercial Court upon 

proceedings instituted by the Luxembourg bankruptcy receiver. In particular: 

• article 445 of the Luxembourg Commercial Code sets out that specific transactions entered into during 

the hardening period and an additional period of ten days preceding the hardening period fixed by the 

Commercial Court are null and void (including the disposals by a Luxembourg Obligor of movable and 

immovable assets without consideration or with inadequate consideration; payments whether in cash or 

by way of assignment, sale, set-off or by any other means for non-matured debts; payments that have 

not been in cash or by way of negotiable and non-negotiable papers for matured debts and the granting 

of security interests for antecedent debts); 

• article 446 of the Luxembourg Commercial Code provides that the bankruptcy receiver may challenge and 

initiate nullity actions in the following events: (i) payments made for matured debts (dettes échues); and 

(ii) other transactions realised during the hardening period, if the contracting party had knowledge of the 

cessation of payments; and 

• regardless of the hardening period, article 448 of the Luxembourg Commercial Code and article 1167 of 

the Luxembourg Civil Code (actio pauliana) give the court-appointed bankruptcy receiver or the creditor 

the right to challenge any fraudulent payments and transactions made prior to the bankruptcy, without 

limitation of time. 

 
The Luxembourg Collateral Law provides that with the exception of the provisions of the Luxembourg law of 

8 January 2013 on over-indebtedness (surendettement) (which only apply to natural persons), the provisions of 

Book III, Title XVII of the Luxembourg Civil Code, the provisions of Book 1, Title VIII of the Luxembourg 

Commercial Code, the provisions of Book III of the Luxembourg Commercial Code and the national or foreign 

provisions governing reorganisation measures, winding-up proceedings or other similar proceedings and 

attachments are not applicable to financial collateral arrangements (such as Luxembourg pledges over shares or 

bank accounts or receivables) and shall not constitute an obstacle to the enforcement and to the performance by 

the parties of their obligations. Certain preferred creditors of a Luxembourg Obligor (including the Luxembourg tax, 

social security and other authorities) may have a privilege that ranks senior to the rights of the secured or 

unsecured creditors. Following a judgment of the European Court of Justice dated November 10, 2016 in Case C 

156/15, any assets becoming part of the estate after the commencement of the Insolvency Proceedings may not be 

considered as being subject to the pledge falling within the scope of the Luxembourg Collateral Law. 
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Security Interests Considerations 

The Notes are secured, among others, by several security rights governed by Luxembourg law, including 

Luxembourg law pledges over shares and cash accounts. The granting of security rights over movable or 

immovable, tangible or intangible, assets may be subject to validity and/or enforceability conditions. The breach of 

any of such conditions may render such security interests invalid or unenforceable. The foreclosure of security 

interests may be subject to formalities (including judicial or non-judicial consent) and may be time-consuming in 

the event that the foreclosure takes place under judicial control or in the event of a legal dispute. Courts may 

condition the enforcement of a security interest and/or guarantee upon the evidence that the creditor has a final and 

undisputed claim triggering the foreclosure of the security interest and/or guarantee. Enforcement of security 

interests and/or guarantees may be hindered by conflict of law and/or conflict of jurisdiction issues and may not 

breach any public policy provision and/or mandatory legal provisions. 

 

According to Luxembourg conflict of law rules, the courts in Luxembourg will generally apply the lex rei sitae 

or lex situs (the law of the place where the assets or subject matter of the pledge or security interest is situated) in 

relation to the creation, perfection and enforcement of security interests over such assets. 

 

As a consequence, Luxembourg law will apply in relation to the creation, perfection and enforcement of 

security interests over assets located or deemed to be located in Luxembourg, such as registered shares in 

Luxembourg companies, bank accounts held with a Luxembourg bank, receivables/claims governed by 

Luxembourg law and/or having debtors located in Luxembourg, tangible assets located in Luxembourg, securities 

which are held through an account located in Luxembourg, bearer securities held with a depository in Luxembourg, 

etc. 

 

If there are assets located or deemed to be located in Luxembourg, the security interests over such assets will 

be governed by Luxembourg law and must be created, perfected and enforced in accordance with Luxembourg law. 

The Luxembourg Collateral Law governs the creation, validity, perfection and enforcement of pledges over shares, 

bank accounts and receivables located or deemed to be located in Luxembourg. Under the Luxembourg Collateral 

Law, the perfection of security interests depends on certain registration, notification and acceptance requirements. 

A share pledge agreement must be (i) notified to or acknowledged and accepted by the company which has issued 

the shares (subject to the security interest) and (ii) registered in the shareholders’ register of such company. If 

future shares are pledged, the perfection of such pledge will require additional registration in the shareholders’ 

register of such company. A pledge over receivables becomes enforceable against the debtor of the receivables and 

third parties from the moment when the agreement pursuant to which the pledge was created is entered into 

between the pledgor and the pledgee. However, if the debtor has not been notified of the pledge or if he did not 

otherwise acquire knowledge of the pledge, he will be validly discharged if he pays the pledgor. In addition, the 

account bank has to waive any pre-existing security interests and other rights in respect of the relevant account. If 

(future) bank accounts are pledged, the creation and perfection of such pledge will require additional acceptance 

and waiver by the account bank. Until such registrations, notifications and acceptances occur, the pledge 

agreements are not effective and perfected against the debtors, the account banks and other third parties. 

 

Article 11 of the Luxembourg Collateral Law sets out enforcement remedies available upon the occurrence of 

an enforcement event, including, but not limited to: 

• direct appropriation or appropriation by a third party of the pledged assets at (i) a value determined in 

accordance with a valuation method agreed upon by the parties or (ii) the listing price of the pledged 

assets, if applicable; 

• sale of the pledged assets (i) in a private transaction at commercially reasonable terms (conditions 

commerciales normales), (ii) by a public sale at the stock exchange or (iii) by way of a public auction; 

• court allocation of the pledged assets to the pledgee in discharge of the secured obligations following a 

valuation made by a court-appointed expert; or 

• set-off between the secured obligations and the pledged assets. 

 
As the Luxembourg Collateral Law does not provide any specific time periods and depending on (i) the 

method chosen, (ii) the valuation of the pledged assets, (iii) any possible recourses, and (iv) the possible need to 

involve third parties, such as, for example, courts, stock exchanges and appraisers, the enforcement of the security 

interests might be substantially delayed. 

 

Foreign law governed security interests and the powers of any receivers/administrators may not be 

enforceable in respect of assets located or deemed to be located in Luxembourg. Security interests/ arrangements, 
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which are not expressly recognised under Luxembourg law and the powers of any receivers/administrators might 

not be recognised or enforced by the Luxembourg courts, even over assets located outside of Luxembourg, in 

particular where a Luxembourg Obligor becomes subject to Luxembourg Insolvency Proceedings or where the 

Luxembourg courts otherwise have jurisdiction because of the actual or deemed location of the relevant rights or 

assets, except if “main insolvency proceedings” (as defined in the EU Insolvency Regulation) are opened under 

Luxembourg law and such security interests/arrangements constitute rights in rem over assets located in another 

Member State in which the EU Insolvency Regulation (as applicable) applies, and in accordance with article 5 of the 

EU Insolvency Regulation. 

 
The perfection of the security interests created pursuant to pledge agreements does not prevent any third 

party creditor from seeking attachment or execution against the assets, which are subject to the security interests 

created under the pledge agreements, to satisfy their unpaid claims against the pledgor. Such creditor may seek the 

forced sale of the assets of the pledgors through court proceedings, although the beneficiaries of the pledges will in 

principle remain entitled to priority over the proceeds of such sale (subject to preferred rights by operation of law). 

 
Under Luxembourg law, certain creditors of an insolvent party have rights to preferred payments arising by 

operation of law, some of which may, under certain circumstances, supersede the rights to payment of secured or 

unsecured creditors, and most of which are undisclosed preferences (privilèges occultes). This includes, in 

particular, the rights relating to fees and costs of the insolvency official as well as any legal costs, the rights of 

employees to certain amounts of salary, and the rights of the Treasury and certain assimilated parties (namely 

social security bodies), which preferences may extend to all or part of the assets of the insolvent party. This general 

privilege takes in principle precedence over the privilege of a pledgee in respect of pledged assets. 

 

Continuance of Ongoing Contracts 

The bankruptcy receiver decides whether or not to continue performance under ongoing contracts 

(i.e., contracts existing before the bankruptcy order). The bankruptcy receiver may elect to continue the business of 

the debtor, provided the bankruptcy receiver obtains the authorisation of the court and such continuation does not 

cause any prejudice to the creditors. However, two exceptions apply: 

• the parties to an agreement may contractually agree that the occurrence of a bankruptcy constitutes an 

early termination or acceleration event; and 

• intuitu personae contracts (i.e., contracts whereby the identity of the other party constitutes an essential 

element upon the signing of the contract) are automatically terminated as of the bankruptcy judgment 

since the debtor is no longer responsible for the management of the company. Parties can agree to 

continue to perform under such contracts. 

 
The bankruptcy receiver may elect not to perform the obligations of the bankrupt party that are still to be 

performed after the bankruptcy under any agreement validly entered into by the bankrupt party prior to the 

bankruptcy. The counterparty to that agreement may make a claim for damages in the bankruptcy and such claim 

will rank pari passu with the claims of all of the other unsecured creditors and/or seek a court order to have the 

relevant contract dissolved. The counterparty may not require specific performance of the contract. 

 

Limitation on Guarantee and Security Interest 

The granting of guarantees/security interests by a Luxembourg company is subject to specific limitations and 

requirements relating to corporate object and corporate interest. The granting of guarantees/security interests by a 

company incorporated and existing in Luxembourg must not be prohibited by the corporate object (objet social) 

and/or legal form of that company. In addition, there is also a requirement according to which the granting of 

security by a company has to be for its “corporate interest.” 

 
The Companies Act 1915 does not provide for rules governing the ability of a Luxembourg company to 

guarantee the indebtedness of another entity of the same group. It is generally held that, within a group of 

companies, the corporate interest of each individual corporate entity should, to a certain extent, be tempered by, 

and subordinated to, the interest of the group. A reciprocal assistance from one group company to another does 

not necessarily conflict with the interest of the assisting company. However, this assistance must be temporary, in 

proportion with the real financial means of the assisting company or have a reciprocal character. A company may 

give a guarantee provided the giving of the guarantee is covered by the company’s corporate object and is in the 

best interest of the company. 
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Although no statutory definition of corporate benefit (intérêt social) exists under Luxembourg law, corporate 

benefit is widely interpreted and includes any transactions from which the company derives a direct or indirect 

economic or commercial benefit. The provision of a guarantee/security interest for the obligations of direct or 

indirect subsidiaries is likely to raise no particular concerns, whereas the provision of cross-stream and upstream 

guarantees/security interests may be more problematic. Failure to comply with the above mentioned corporate 

benefit requirement will typically result in liability for the managers of the Luxembourg company concerned. The 

question whether a guarantee granted in the absence of corporate interest could be held null and void is discussed 

among legal doctrine. While some authors express the view that an absence of corporate interest could give rise to 

liability of the directors of the relevant company only, others consider that the consequences could be that the 

relevant obligations be null and void. 

 
There is a risk that the managers of a Luxembourg company will be held liable if, among other things: 

• the guarantee/security interest so provided would materially exceed the (direct or indirect) benefit 

deriving from the secured obligations for the Luxembourg company; or 

• the Luxembourg company derives no personal benefit or obtains no direct or indirect consideration for 

the guarantee/security interest granted; or 

• the commitment of the Luxembourg company exceeds its financial means. 

 
In addition to any criminal and civil liability incurred by the managers of the Luxembourg company, a 

guarantee provided by a Luxembourg company could itself be held unenforceable, if it is held that it is contrary to 

public policy (ordre public) (in case of facts consisting a misuse of corporate assets). 

 
The above analysis is slightly different within a group of companies where a group interest (intérêt de groupe) 

exists. The existence of a group interest could prevent a guarantee provided by a Luxembourg company from falling 

foul of the above constraints. In order for a group interest to be recognised, the following cumulative criteria must 

be met and proven: 

• the “assisting” company must receive some benefit, or there must be a balance between the respective 

commitments of all the affiliates; 

• the financial assistance must not exceed the assisting company’s financial means, in which case it is 

typical for the guarantee to be limited to an aggregate amount not exceeding the assisting company’s 

own funds (capitaux propres); and 

• the companies involved must form part of a genuine group operating under a common strategy aimed at 

a common objective. 

 
As a result, the guarantees/security interests granted by a Luxembourg company may be subject to certain 

limitations, which usually take the form of a general limitation language, which is inserted in the relevant finance 

document(s) and which covers the aggregate obligations and exposure of the relevant Luxembourg assisting 

company under all finance documents. 

 
Furthermore, under certain circumstances, the directors or managers of the Luxembourg company might 

incur criminal penalties based on the concept of misappropriation of corporate assets (article 1500-11 of the 

Companies Act 1915). The guarantees granted by a Luxembourg company could themselves be held void or 

unenforceable if their granting is contrary to Luxembourg public policy (ordre public). As a result of the above 

developments, the up-stream and cross-stream guarantees granted by a Luxembourg company will be subject to 

certain limitations, which will take the form of general limitation language for Luxembourg guarantors (limiting the 

guarantee obligations of such Luxembourg company to a certain percentage of, inter alia, its net assets (capitaux 

propres)), which is inserted in the relevant finance document(s), indentures or guarantee agreements and which 

covers the aggregate obligations and exposure of the relevant Luxembourg company under all finance documents, 

indentures or guarantee agreements. 

 

Financial Assistance 

Any security interests/guarantees granted by entities organised in Luxembourg, which constitute a breach of 

the provisions on financial assistance as defined by article 430-19 of the Companies Act 1915, or any other similar 

provisions (to the extent applicable, as at the date of this Offering Circular, to an entity organised under the laws of 

Luxembourg and having the form of a private limited liability company), might not be enforceable. 
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Registration in Luxembourg 

The registration of the Notes, the Security Documents and the Indenture (and any other document in 

connection therewith) with the Administration de l’Enregistrement, des Domaines et de la TVA in Luxembourg may 

be required in the case of legal proceedings before Luxembourg courts or in the case that the Notes, the Security 

Documents and the Indenture (and any other document in connection therewith) are produced before an official 

Luxembourg authority (autorité constituée) as a main document or as an annex to the main document being 

registered or produced. In such case, either a nominal registration duty or an ad valorem duty (or, for instance, 

0.24% of the amount of the payment obligation mentioned in the document so registered) will be payable 

depending on the nature of the document to be registered. No ad valorem duty is payable in respect of Security 

Documents that are subject to the Luxembourg Collateral Law. 

 
The Luxembourg courts or the official Luxembourg authority may require that the Notes, the Security 

Documents, the Indenture (and any other document in connection therewith) and any judgment obtained in a 

foreign court be translated into French, German or Luxemburgish. 
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PLAN OF DISTRIBUTION 

 
The Issuer and the Initial Purchasers will enter into a purchase agreement to be dated July 2, 2020 (the 

“Purchase Agreement”), pursuant to which the Issuer will have agreed to sell to the Initial Purchasers and, subject 

to certain conditions contained therein, the Initial Purchasers will have agreed, severally and not jointly, to purchase 

from the Issuer, the entire principal amount of the Notes. 

 
The obligations of the Initial Purchasers under the Purchase Agreement, including their agreement to purchase 

Notes from the Issuer, are several and not joint. The Purchase Agreement provides that the Initial Purchasers are 

obligated to purchase all of the Notes if any of them are purchased. The Purchase Agreement provides that the 

obligations of the Initial Purchasers to purchase the Notes are subject to approval of legal matters by counsel and 

other conditions precedent. 

 
In the Purchase Agreement, the Issuer and Guarantors have agreed that: 

• during a period of 90 days from the date hereof (if the sale of the Securities by the Issuer and the 

Guarantors to the Initial Purchasers shall have occurred), the Issuer will not, and will not allow its 

subsidiaries or Affiliates over which it exercises management or voting control, or any other person 

acting on its behalf, without the prior written consent of the Representatives, to sell, offer to sell, contract 

to sell, or otherwise dispose of any other securities issued or guaranteed by the Issuer or any of its 

subsidiaries that are substantially identical to the Securities or that are convertible or exchangeable into 

securities issued or guaranteed by the Issuer or any of its subsidiaries that are substantially identical to 

the Securities; and 

• the Issuers and the Guarantors will indemnify the Initial Purchasers against certain liabilities, including 

liabilities under the Securities Act, or contribute to payments that the Initial Purchasers may be required 

to make in respect of those liabilities. 

 
The Initial Purchasers initially propose to offer the Notes at the offering price that appears on the cover page of 

this Offering Circular. After the initial offerings, the Initial Purchasers may change the offering price and any other 

selling terms. Depending on market conditions, certain of the Initial Purchasers may decide to initially purchase and 

hold a portion of the Notes for their own accounts. The Initial Purchasers may offer and sell the Notes through 

certain of their affiliates or through registered broker dealers. The Initial Purchasers reserve the right to withdraw, 

cancel or modify offers to investors and to reject orders in whole or in part. 

 

United States 

Each purchaser of Notes offered by this Offering Circular, in making its purchase, will be deemed to have 

made the acknowledgements, representations and agreements as described under “Notice to Investors”. 

 
The Notes and Guarantees have not been and will not be registered under the Securities Act and may not be 

offered or sold within the United States except pursuant to an exemption from, or in a transaction not subject to, 

the registration requirements of the Securities Act. For a description of certain further restrictions on resale or 

transfer of the Notes, see “Notice to Investors”. 

 
The Notes may not be offered to the public within any jurisdiction. By accepting delivery of this Offering 

Circular, you agree not to offer, sell, resell, transfer or deliver, directly or indirectly, any Note to the public. 

 
The Initial Purchasers have agreed that they will not offer, sell or deliver the Notes within the United States 

unless in accordance with Regulation S or any other available exemption from registration under the Securities Act. 

The Initial Purchasers will send to each dealer to whom they sell such Notes a confirmation or other notice setting 

forth the restrictions on offers and sales of the Notes within the United States substantially to the following effect: 

 
“The Notes covered hereby have not been registered under the U.S. Securities Act of 1933 (the “Securities 

Act”) and may not be offered and sold within the United States except in accordance with Regulation S or any other 

available exemption from registration under the Securities Act. Terms used above have the meanings given to them 

by Regulation S.” 

 
Terms used in the four paragraphs above have the meanings given to them by Regulation S under the 

Securities Act. 
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United Kingdom 

In the Purchase Agreement, each Initial Purchaser has also represented and agreed that: 

(i) it has complied and will comply with all applicable provisions of the FSMA with respect to anything 

done by it in relation to the Notes in, from or otherwise involving the UK; and 

(ii) it has only communicated or caused to be communicated and it will only communicate or cause to 

be communicated any invitation or inducement to engage in investment activity (within the meaning 

of section 21 of the FSMA) received by it in connection with the issue or sale of any Notes in 

circumstances in which section 21(1) of the FSMA does not apply to such Initial Purchaser. 
 

This Offering Circular is directed solely at persons who (i) are outside the UK or (ii) have professional 

experience in matters relating to investments or (iii) are persons falling within Article 49(2)(a) to (d) of The 

Financial Services and Markets Act 2000 (Financial Promotion) Order 2005 (all such persons together being 

referred to as “relevant persons”). This Offering Circular must not be acted on or relied on by persons who are not 

relevant persons. Any investment or investment activity to which this Offering Circular relates is available only to 

relevant persons and will be engaged in only with relevant persons. 

 
European Economic Area and the United Kingdom 

In relation to each member state of the EEA and the United Kingdom (each, a “Relevant State”), each Initial 

Purchaser has represented and agreed that it has not made and will not make an offer of Notes which are the 

subject of the offering contemplated by this Offering Circular to the public in that Relevant State except that it may 

make an offer of such Notes to the public in that Relevant State: 

(a) at any time to any legal entity which is a qualified investor as defined in the Prospectus Regulation; 

(b) at any time to fewer than 150 natural or legal persons (other than qualified investors as defined in 

the Prospectus Regulation) subject to obtaining the prior consent of the relevant Initial Purchaser or 

Initial Purchasers nominated by the Issuer for any such offer; or 

(c) at any time in any other circumstances falling within Article 1(4) of the Prospectus Regulation, 
 

provided that no such offer of Notes referred to in (a) to (c) above shall require the Issuer or any Initial Purchaser 

to publish a prospectus pursuant to Article 3 of the Prospectus Regulation or supplement a prospectus pursuant to 

Article 23 of the Prospectus Regulation. 
 

For the purposes of this provision, the expression an “offer of Notes to the public” in relation to any Notes in 

any Relevant State means the communication in any form and by any means of sufficient information on the terms 

of the offer and the Notes to be offered so as to enable an investor to decide to purchase or subscribe for the Notes 

and the expression “Prospectus Regulation” means Regulation (EU) 2017/1129 (as amended). 

 

No action has been taken in any jurisdiction, including the United States and the United Kingdom, by the 

Group or the Initial Purchasers that would permit a public offering of the Notes or the possession, circulation or 

distribution of this Offering Circular or any other material relating to the Group or the Notes in any jurisdiction 

where action for this purpose is required. Accordingly, the Notes may not be offered or sold, directly or indirectly, 

and neither this Offering Circular nor any other offering material or advertisements in connection with the Notes 

may be distributed or published, in or from any country or jurisdiction, except in compliance with any applicable 

rules and regulations of any such country or jurisdiction. This Offering Circular does not constitute an offer to sell 

or a solicitation of an offer to purchase in any jurisdiction where such offer or solicitation would be unlawful. 

Persons into whose possession this Offering Circular comes are advised to inform themselves about and to 

observe any restrictions relating to the Offering, the distribution of this Offering Circular and resale of the Notes. 

See “Notice to Investors”. 

 

The Notes are not intended to be offered, sold or otherwise made available to and should not be offered, 

sold or otherwise made available to any retail investor in the EEA or the United Kingdom. For these purposes, a 

retail investor means a person who is one (or more) of: (i) a retail client as defined in point (11) of Article 4(1) of 

MiFID II; or (ii) a customer within the meaning of the Insurance Distribution Directive, where that customer would 

not qualify as a professional client as defined in point (10) of Article 4(1) of MiFID II; or (iii) not a qualified investor 

as defined in the Prospectus Regulation. Consequently, no key information document required by the PRIIPs 

Regulation for offering or selling the Notes or otherwise making them available to retail investors in the EEA or the 

United Kingdom has been prepared and, therefore, offering or selling the Notes or otherwise making them available 

to any retail investor in the EEA or the United Kingdom may be unlawful under the PRIIPs Regulation. 
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General 

The Notes are a new issue of securities, and there is currently no established trading market for the Notes. In 

addition, the Notes are subject to certain restrictions on resale and transfer as described under “Notice to 

Investors”. The Issuer will apply to list the Notes on the Official List of the LuxSE and for the admission to trading 

on the Euro MTF Market thereof. The Initial Purchasers (or persons acting on their behalf) have advised the Issuer 

that they intend to make a market in the Notes, but they are not obligated to do so. The Initial Purchasers may 

discontinue any market-making activities with respect to the Notes at any time in their sole discretion without 

notice. Accordingly, the Issuer cannot assure you that a liquid trading market will develop for the Notes, that you 

will be able to sell your Notes at a particular time or that the prices that you receive when you sell will be 

favourable. 

 

You should be aware that the laws and practices of certain countries require investors to pay stamp taxes and 

other charges in connection with purchases of securities. 
 

We expect that delivery of the Notes will be made against payment on the Notes on or about the date specified 

on the cover page of this Offering Circular, which will be six business days (as such term is used for purposes of 

Rule 15c6-1 of the U.S. Exchange Act) following the date of pricing of the Notes (this settlement cycle is being 

referred to as “T+7”). Trades in the secondary market generally are required to settle in four business days unless 

the parties to any such trade expressly agree otherwise. Accordingly, purchasers who wish to trade the Notes on 

the date of this Offering Circular or the succeeding business day will be required to specify an alternative settlement 

cycle at the time of any such trade to prevent a failed settlement. Purchasers of the Notes who wish to make such 

trades should consult their own advisors. 
 

In connection with the offering of the Notes, HSBC Bank plc (the “Stabilising Manager”), or persons acting on 

its behalf, may purchase and sell the Notes in the open market. These transactions may include overallotment, 

stabilising transactions, syndicate covering transactions in accordance with Regulation M under the Exchange Act 

and applicable rules of the UK Financial Services Authority and penalty bids. Overallotment involves sales in excess 

of the offering size, which creates a syndicate short position. Stabilising transactions involve bids to purchase the 

Notes in the open market for the purpose of pegging, fixing or maintaining the price of the Notes. Syndicate 

covering transactions involve purchases of the Notes in the open market after the distribution has been completed 

in order to cover short positions. Penalty bids permit the Initial Purchasers to reclaim a selling concession from a 

broker/dealer when the Notes originally sold by such broker/dealer are purchased in a stabilising or covering 

transaction to cover short positions. These activities may stabilise, maintain or otherwise affect the market price of 

the Notes. As a result, these transactions may cause the price of the Notes to be higher than than the prices that 

otherwise might exist in the open market. 

 

Neither the Issuer nor the Initial Purchasers make any representation or prediction as to the direction or 

magnitude of any effect that the Offering described above may have on the price of the Notes. In addition, there is 

no obligation on the Stabilisation Manager to engage in such transactions and neither we nor the Initial Purchasers 

make any representation that the Stabilisation Manager will engage in these transactions or that these transactions, 

once commenced, will not be discontinued without notice. Any stabilisation action may begin on or after the date 

on which adequate public disclosure of the terms of the offer of Notes is made and, if begun, may be ended at any 

time, but it must end no later than the earlier of 30 days after the Issue Date of the Notes and 60 days after the date 

of the allotment of the Notes. 
 

Certain of the Initial Purchasers or their respective affiliates have arranged and made loans to the Issuer in the 

past and received fees in relation to arranging such loans. Certain of the Initial Purchasers or their affiliates that 

have a lending relationship with us routinely hedge, and certain other of the Initial Purchasers or their affiliates may 

hedge, their credit exposure to us consistent with their customary risk management policies. Typically, the Initial 

Purchasers and their affiliates would hedge such exposure by entering into transactions which consist of either the 

purchase of credit default swaps or the creation of short positions in our securities, including potentially the Notes. 

Any such credit default swaps or short positions could adversely affect future trading prices of the Notes. One or 

more of the Initial Purchasers may sell through affiliates or other appropriately-licensed entities for sales for the 

Notes in jurisdictions where they are otherwise not permitted. 
 

Certain of the Initial Purchasers and/or their affiliates have engaged, and/or may in the future engage, in 

investment banking, commercial banking and/or hedging transactions (including hedging and/or other bilateral 

business and banking activities) with and may perform services for the Issuer and their affiliates in the ordinary 

course of business for which they have received and/or expect to receive customary fees and reimbursement of 

expenses. 
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A portion of the proceeds from the Notes in this Offering will be used to repay existing indebtedness under our 

Existing Senior Facilities Agreement and the Bridge Facility. Certain of the Initial Purchasers or their respective 

affiliates were lead arrangers, facility agent and/or lenders under the Existing Senior Facilities Agreement and the 

Bridge Facility, and thus they may receive funds in payment thereof on a pro-rata basis from the proceeds of the 

Offering as part of the Transactions. In addition, certain of the Initial Purchasers or their respective affiliates will act 

as lead arrangers and/or facility agent under, and all of the Initial Purchasers or their respective affiliates will be 

lenders under, the New Senior Facilities Agreement. Each has received and may receive customary fees for their 

services in such capacities. 

 
The Initial Purchasers and their respective affiliates are full service financial institutions engaged in various 

activities, which may include securities trading, commercial and investment banking, financial advisory,  investment 

management, investment research, principal investment, hedging, financing and brokerage activities. In addition, in 

the ordinary course of their business activities, the Initial Purchasers and their affiliates may make or hold a broad 

array of investments and actively trade debt and equity securities (or related derivative securities) and financial 

instruments (including bank loans) for their own account and for the accounts of their customers. Such 

investments and securities activities may involve securities and/or instruments of the Issuer or its affiliates. The 

Initial Purchasers and their affiliates may also make investment recommendations and/or publish or express 

independent research views in respect of such securities or financial instruments and may hold, or recommend to 

clients that they acquire, long and/or short positions in such securities and instruments. 

 
SSA is the holder of 14.98% of the shares in the Issuer. SSA is beneficially owned by Simon Arora, Bobby 

Arora and Robin Arora (Simon Arora being the Chief Executive Officer of the Issuer and Bobby Arora and Robin 

Arora each being a person discharging managerial responsibility in relation to the Issuer’s Group), has delivered an 

undertaking to purchase (subject to, inter alia, receipt by the Issuer of the sponsor confirmation required by 

Financial Conduct Authority’s Listing Rules as a requirement for smaller related party transactions under Listing 

Rule 11.1.10R) from the Initial Purchasers £100 million principal amount of the Notes in the Offering, and the Initial 

Purchasers have (subject to, inter alia, receipt by the Issuer of such sponsor confirmation) undertaken to sell 

£100 million principal amount of the Notes in the Offering to SSA. Under the terms of each of the Indenture and the 

Intercreditor Agreement, we expect that Notes held by SSA will be considered as not outstanding for purposes of 

determining whether the holders of any requisite percentage of principal amount of Notes have concurred in any 

matter thereunder requiring the consent or waiver of holders of the Notes, nor will SSA be able to exercise any 

consent or approval rights thereunder with respect to Notes held by it. See “Risk Factors—Risks Related to Our 

Financial Profile and the Notes—The Notes may not become, or remain, listed on the LuxSE, and there may not be 

an active trading market for the Notes, and the trading price of the Notes may be volatile, in which case your ability 

to sell the Notes will be limited.” 

 
Subject to the completion of the abovementioned intended acquisition by SSA to acquire £100 million principal 

amount of the Notes in the Offering, SSA has also undertaken, for a period of six months from the date of such 

acquisition, not to directly or indirectly sell, contract to sell or otherwise dispose of any of the Notes acquired by it, 

except with the prior written consent of BNP Paribas and HSBC Bank plc. 
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NOTICE  TO INVESTORS 

 
You are advised to consult legal counsel prior to making any offer, resale, pledge or other transfer of any of 

the Notes. 

 
This Offering Circular does not constitute an offer to sell or an invitation to subscribe for or purchase any of 

the Notes in any jurisdiction in which such offer or invitation is not authorised or to any person to whom it is 

unlawful to make such an offer or invitation. The distribution of this Offering Circular and the offer or sale of the 

Notes may be restricted by law in certain jurisdictions. Persons into whose possession this Offering Circular comes 

are required to inform themselves about and to observe any such restrictions. 

 
No action has been taken in any jurisdiction that would permit a public offering of the Notes. No offer or sale 

of the Notes may be made in any jurisdiction except in compliance with the applicable laws thereof. You must 

comply with all laws that apply to you in any place in which you buy, offer or sell any Notes or possess this Offering 

Circular. 

 
For a description of certain restrictions relating to the offer and sale of the Notes, see “Plan of Distribution”. 

The Issuer accepts no liability for any violation by any person, whether or not a prospective purchaser of the Notes, 

of any such restrictions. 

 
The Notes and the Guarantees have not been and will not be registered under the Securities Act, and may only 

be offered and sold outside the United States in “offshore transactions” as defined in, and in accordance with, 

Regulation S. 

 
Accordingly, the offer is not being made in the United States and this document does not constitute an offer, 

or an invitation to apply for, or an offer or invitation to purchase or subscribe for, any Notes in the United States. 

 
Each purchaser of the Notes (other than the Initial Purchasers), accepting delivery of this Offering Circular or 

delivery of the Notes, will be deemed to have acknowledged, represented to, warranted to and agreed with the 

Issuer, each Guarantor and the Initial Purchasers as follows: 

(1) The purchaser understands and acknowledges that the Notes and the Guarantees have not been and will 

not be registered under the Securities Act or the securities laws of any other applicable jurisdiction, that 

the Notes are only being offered for resale in offshore transactions not requiring registration under the 

Securities Act or any other securities laws in reliance on Regulation S under the Securities Act, and, none 

of the Notes may be offered, sold or otherwise transferred except in compliance with the registration 

requirements of the Securities Act or any other applicable securities laws, pursuant to an exemption 

therefrom or in a transaction not subject to such laws and in each case in compliance with the conditions 

for transfer set forth in paragraphs (4) and (5) below; 

(2) The purchaser is subscribing or acquiring the Notes in compliance with Rule 903 of Regulation S in an 

“offshore transaction” as defined in Regulation S; 

(3) The purchaser acknowledges that none of the Issuer, the Guarantors, or the Initial Purchasers, nor any 

person representing any of them, has made any representation to it with respect to us or the offer or sale 

of any of the Notes, other than the information contained in this Offering Circular, which Offering Circular 

has been delivered to it and upon which it is relying in making its investment decision with respect to the 

Notes. It acknowledges that neither the Initial Purchasers nor any person representing the Initial 

Purchasers make any representation or warranty as to the accuracy, adequacy or completeness of this 

Offering Circular. It has had access to such financial and other information concerning us and the Notes 

as it has deemed necessary in connection with its decision to purchase any of the Notes, including an 

opportunity to ask questions of, and request information from, the Issuer and the Initial Purchasers. 

(4) The purchaser is purchasing the Notes for its own account, or for one or more investor accounts for 

which it is acting as a fiduciary or agent, in each case, for investment, and not with a view to, or for offer 

or sale in connection with, any distribution thereof in violation of the Securities Act or the securities laws 

of any other jurisdiction, subject to any requirement of law that the disposition of its property or the 

property of such investor account or accounts be at all times within its or their control and subject to its 

or their ability to resell such Notes pursuant to Regulation S or any other exemption from registration 

available under the Securities Act, or in any transaction not subject to the Securities Act. 
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(5) The purchaser agrees on its own behalf and on behalf of any investor account for which it is purchasing 

the Notes, and each subsequent holder of the Notes by its acceptance thereof will be deemed to agree, to 

offer, sell or otherwise transfer such Notes only (i) to us, (ii) pursuant to a registration statement that has 

been declared effective under the Securities Act, (iii) pursuant to offers and sales that occur in offshore 

transactions outside the United States in compliance with Regulation S under the Securities Act  or 

(iv) pursuant to any other available exemption from the registration requirements of the Securities Act, 

subject in each of the foregoing cases to any requirement of law that the disposition of its property or the 

property of such investor account or accounts be at all times within its or their control and to compliance 

with any applicable state securities laws, and any applicable local laws and regulations, and further 

subject to our and the Trustee’s rights prior to any such offer, sale or transfer (I) pursuant to clause 

(iv) to require the delivery of an opinion of counsel, certification and/or other information satisfactory to 

each of them and (II) in each of the foregoing cases, to require that a certificate of transfer in the form 

appearing on the reverse of the security is completed and delivered by the transferor to the Trustee. 

(6) Each purchaser acknowledges that each Note will contain a legend substantially to the following effect: 

THIS SECURITY HAS NOT BEEN AND WILL NOT BE REGISTERED UNDER THE UNITED STATES 

SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE SECURITIES LAWS OF ANY 

STATE OR OTHER JURISDICTION. NEITHER THIS SECURITY NOR ANY INTEREST OR PARTICIPATION 

HEREIN MAY BE OFFERED, SOLD, ASSIGNED, TRANSFERRED, PLEDGED, ENCUMBERED OR 

OTHERWISE DISPOSED OF IN THE ABSENCE OF SUCH REGISTRATION OR UNLESS SUCH 

TRANSACTION IS EXEMPT FROM, OR NOT SUBJECT TO, SUCH REGISTRATION. THE HOLDER OF THIS 

SECURITY, BY ITS ACCEPTANCE HEREOF, REPRESENTS THAT IT IS ACQUIRING THIS NOTE IN AN 

“OFFSHORE TRANSACTION” PURSUANT TO REGULATION S UNDER THE SECURITIES ACT  AND 

AGREES ON ITS OWN BEHALF AND ON BEHALF OF ANY INVESTOR ACCOUNT FOR WHICH IT HAS 

PURCHASED SECURITIES, TO OFFER, SELL OR OTHERWISE TRANSFER SUCH SECURITY, ONLY (A) TO 

THE ISSUER, THE GUARANTORS AND ANY SUBSIDIARY THEREOF (B) PURSUANT TO A REGISTRATION 

STATEMENT THAT HAS BEEN DECLARED EFFECTIVE UNDER THE SECURITIES ACT, (C) PURSUANT TO 

OFFERS AND SALES THAT OCCUR OUTSIDE THE UNITED STATES WITHIN THE MEANING OF 

REGULATION S UNDER THE SECURITIES ACT, OR (D) PURSUANT TO ANY OTHER AVAILABLE 

EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT, SUBJECT IN EACH 

OF THE FOREGOING CASES TO ANY REQUIREMENT OF LAW THAT THE DISPOSITION OF ITS 

PROPERTY OR THE PROPERTY OF SUCH INVESTOR ACCOUNT OR ACCOUNTS BE AT ALL TIMES 

WITHIN ITS OR THEIR CONTROL AND TO COMPLIANCE WITH ANY APPLICABLE STATE SECURITIES 

LAWS, AND ANY APPLICABLE LOCAL LAWS AND REGULATIONS AND FURTHER SUBJECT TO THE 

ISSUER’S AND THE TRUSTEE’S RIGHTS PRIOR TO ANY SUCH OFFER, SALE OR TRANSFER 

(I) PURSUANT TO CLAUSE (D) TO REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL, 

CERTIFICATION AND/OR OTHER INFORMATION SATISFACTORY TO EACH OF THEM, (II) IN EACH OF 

THE FOREGOING CASES, TO REQUIRE THAT A CERTIFICATE OF TRANSFER IN THE FORM APPEARING 

ON THE OTHER SIDE OF THIS SECURITY IS COMPLETED AND DELIVERED BY THE TRANSFEROR TO 

THE TRUSTEE AND (III) AGREES THAT IT WILL GIVE TO EACH PERSON TO WHOM THIS SECURITY IS 

TRANSFERRED A NOTICE SUBSTANTIALLY TO THE EFFECT OF THIS LEGEND. 

If the purchaser purchases Notes, it will also be deemed to acknowledge that the foregoing restrictions 

apply to holders of beneficial interests in these Notes as well as to holders of these Notes. 

(7) The purchaser agrees that it will give to each person to whom it transfers the Notes notice of any 

restrictions on the transfer of such Notes. 

(8) The purchaser acknowledges that the Registrar will not be required to accept for registration or transfer 

any Notes acquired by it except upon presentation of evidence satisfactory to the Issuer and the Registrar 

that the restrictions set forth therein have been complied with. 

(9) The purchaser acknowledges that the Issuer, the Initial Purchasers and others will rely upon the truth and 

accuracy of its acknowledgements, representations, warranties and agreements and agrees that if any of 

the acknowledgements, representations, warranties and agreements deemed to have been made by its 

purchase of the Notes is no longer accurate, it shall promptly notify the Initial Purchasers. If it is 

acquiring any Notes as a fiduciary or agent for one or more investor accounts, it represents that it has 

sole investment discretion with respect to each such investor account and that it has full power to make 

the foregoing acknowledgements, representations and agreements on behalf of each such investor 

account. 
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(10) The purchaser: (a) is able to fend for itself in the Transactions contemplated by this Offering Circular; 

(b) has such knowledge and experience in financial and business matters as to be capable of evaluating 

the merits and risks of its prospective investment in the Notes; and (c) has the ability to bear the 

economic risks of its prospective investment and can afford the complete loss of such investment. 

(11) The purchaser understands that no action has been taken in any jurisdiction (including the United States) 

by the Issuer or the Initial Purchasers that would result in a public offering of the Notes or the 

possession, circulation or distribution of this Offering Circular or any other material relating to us or the 

Notes in any jurisdiction where action for such purpose is required. Consequently, any transfer of the 

Notes will be subject to the selling restrictions set forth under “Plan of Distribution” and “Notice to 

Investors”. 

(12) You confirm that you, and any investor account or accounts for which you are purchasing the Notes, are 

not a retail investor. For the purposes hereof, the expression “retail investor” means a person who is one 

(or more) of: (i) a retail client as defined in point (11) of Article 4(1) of MiFID II; or (ii) a customer within 

the meaning of the Insurance Distribution Directive, where that customer would not qualify as a 

professional client as defined in point (10) of Article 4(1) of MiFID II; or (iii) not a qualified investor as 

defined in the Prospectus Regulation. 

(13) You understand that: (i) the Notes are not intended to be offered, sold or otherwise made available to and 

should not be offered, sold or otherwise made available to any retail investor (as defined above) in the 

EEA or the UK, and (ii) no key information document required by the PRIIPs Regulation for offering or 

selling the Notes or otherwise making them available to retail investors in the EEA or in the UK has been 

prepared and therefore offering or selling the Notes or otherwise making them available to any retail 

investor in the EEA or in the UK may be unlawful under the PRIIPs Regulation. 

 
Any person in the United States who obtains a copy of this Offering Circular is required to disregard it. 

 
For the purposes of this notice, the Notes include interests or rights in the Notes, as applicable, held in 

Euroclear or Clearstream, Luxembourg or any other clearing system. 
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LEGAL MATTERS 

 
Certain legal matters in connection with this offering will be passed upon for us by Debevoise & Plimpton LLP 

as to matters of U.S. Federal and New York State law and English law and by Loyens & Loeff Luxembourg S.à r.l. 

on matters of Luxembourg law. Certain legal matters in connection with this offering will be passed upon for the 

Initial Purchasers by Latham & Watkins (London) LLP as to matters of U.S. Federal and New York State law and 

English law and by NautaDutilh Avocats Luxembourg S.à r.l. on matter of Luxembourg law. 

 

 
STATUTORY  AUDITORS 

 
The Audited Financial Statements, incorporated by reference into this Offering Circular, have been audited by 

KPMG Luxembourg Société Coopérative as stated in their reports incorporated by reference herein. 



143  

ENFORCEMENT OF CIVIL LIABILITIES 

 
The Issuer is a public limited liability company (société anonyme) incorporated under the laws of Luxembourg. 

The Guarantors are private limited liability companies incorporated under the laws of England and Wales or 

Luxembourg. The Security Documents relating to the Collateral are governed by the laws of England and Wales or 

Luxembourg. The Indenture (including the Guarantees), the Notes and the Guarantees are governed by New York 

law. The Intercreditor Agreement is governed by English law. All of the directors, managers and executive officers 

of the Issuer and each of the Guarantors are non-residents of the United States. Since substantially all of the assets 

of the Issuer and each of the Guarantors, and its and their directors, managers and executive officers, are located 

outside the United States, any judgment obtained in the United States against the Issuer or a Guarantor or any such 

other person, including judgments with respect to the payment of principal, premium (if any) and interest on the 

Notes or any judgment of a U.S. court predicated upon civil liabilities under U.S. Federal or state securities laws, 

may not be collectible in the United States. Furthermore, although the Issuer and each of the Guarantors will 

appoint an agent for service of process in the United States and will submit to the jurisdiction of New York courts, 

in each case, in connection with any action in relation to the Notes and the Indenture or under U.S. securities laws, 

it may not be possible for investors to effect service of process on us or on such other persons as mentioned above 

within the United States in any action, including actions predicated upon the civil liability provisions of U.S. Federal 

securities laws. 

 
If a judgment is obtained in a U.S. court against the Issuer or a Guarantor, investors will need to enforce such 

judgment in jurisdictions where the relevant company has assets. Even though the enforceability of U.S. court 

judgments outside the United States is described below for the countries in which each of the Issuer and the 

Guarantors is located, you should consult with your own advisors in any pertinent jurisdictions as needed to 

enforce a judgment in those countries or elsewhere outside the United States. 

 

England 

The following discussion with respect to the enforceability of certain U.S. court judgments in England is based 

upon advice provided to us by our English counsel, Debevoise & Plimpton LLP. 

 
A judgment obtained in the courts of New York in any suit, action or proceeding arising out of or in connection 

with the Notes would not automatically be recognised or enforceable in England because there is no treaty between 

the United States and the United Kingdom providing for the reciprocal recognition and enforcement of judgments in 

civil and commercial matters (as opposed to arbitration awards). Such a judgment may, however, be enforced in 

England by way of a separate action initiated before a court of competent jurisdiction in England for the sum 

payable on the judgment and, subject to what is described below, the English court would not generally re-examine 

the merits and it would usually be possible to obtain summary judgment on such a claim (assuming that there is no 

good defence to it). Recognition and enforcement of a U.S. judgment by an English court in such an action is 

conditional upon (among other things) the following: 

• the U.S. court having had, at the time when proceedings were served, jurisdiction over the original 

proceedings according to English rules on private international law; 

• the U.S. judgment being final and conclusive on the merits in the sense of being final and unalterable in 

the court which pronounced it and being for a definite sum of money; and 

• the U.S. judgment not being for a sum payable in respect of taxes, or other changes of a like nature or in 

respect of a fine or other penalty or otherwise based on a U.S. law that an English court considers to 

relate to penal, revenue or other public law. 

 
An English court may refuse to enforce such a judgment if the judgment debtor satisfied the court that: 

• the U.S. judgment was obtained by fraud; 

• the U.S. judgment contravenes English public policy; 

• the U.S. judgment was obtained contrary to an agreement for the settlement of disputes under which the 

dispute in question was to be settled otherwise than by proceedings in a U.S. court (to whose jurisdiction 

the judgment debtor did not submit); 

• the U.S. judgment was obtained in breach of English principles of natural or substantial justice; 
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• the U.S. judgment is (i) a judgment on a matter previously determined by an English court; (ii) another 

court whose judgment is entitled to recognition in England; or (iii) a judgment which conflicts with an 

earlier judgment of such court; 

• the U.S. judgment has been arrived at by doubling, trebling or otherwise multiplying a sum assessed as 

compensation for the loss or damages sustained, is otherwise specified in Section 5 of the Protection of 

Trading Interests Act 1980 or is based on measures designated by the Secretary of State under Section 1 

of the Act; and 

• the English enforcement proceedings were not instituted within the relevant limitation period. 

 
Only subject to the foregoing may investors be able to enforce in England judgments that have been obtained 

from U.S. federal or state courts. Notwithstanding the preceding, we cannot assure you that those judgments will 

be recognised or enforceable in England. In addition, we cannot assure you whether an English court would accept 

jurisdiction and impose civil liability if the original action was commenced in England, instead of the United States, 

and predicated solely upon U.S. federal securities laws. 

 
It may not be possible to obtain an English judgment or to enforce that judgment if the judgment debtor is 

subject to any insolvency or similar proceedings, or if the judgment debtor has any set off or counterclaim against 

the judgment creditor. Also note that, in any enforcement proceedings, the judgment debtor may raise any 

counterclaim that could have been brought if the action had been originally brought in England unless the subject of 

the counterclaim was in issue and denied in the U.S. proceedings. 

 

Luxembourg 

We have been advised by our Luxembourg counsel that the United States and Luxembourg are not currently 

bound by a treaty providing for reciprocal recognition and enforcement of judgments, other than arbitral awards 

rendered in civil and commercial matters. According to such counsel, an enforceable judgment for the payment of 

monies rendered by any U.S. federal or state court based on civil liability, whether or not predicated solely upon the 

U.S. securities laws, would not directly be enforceable in Luxembourg. However, a party who received such 

favourable judgment in a U.S. court may initiate enforcement proceedings in Luxembourg (exequatur) by 

requesting enforcement of the U.S. judgment rendered in civil or commercial matters by the Luxembourg District 

Court (Tribunal d’Arrondissement) subject to compliance with the relevant provisions of the New Luxembourg Code 

of Civil Procedure (Nouveau Code de Procédure Civile) and Luxembourg case law, being: 

• the U.S. court awarding the judgment has personal and subject matter jurisdiction to adjudicate the 

respective matter according to its applicable laws and Luxembourg private international law rules on 

conflict of jurisdiction and the choice of venue was proper; 

• the judgment rendered by the U.S. court is enforceable (exécutoire) in the U.S.; 

• the U.S. court has applied to the dispute the substantive law which would have been applied by 

Luxembourg courts or, at least, the order must not contravene the principles underlying those rules 

(based on case law and legal doctrine, it is not certain that this condition would still be required for an 

exequatur to be granted by a Luxembourg court); 

• the judgment must have been granted in compliance with the rights of the defendant to appear, and if the 

defendant appeared, to present its case; 

• the U.S. court has acted in accordance with its own procedural laws; and 

• the considerations of the foreign order, as well as the judgment, do not contravene international public 

policy as understood under the laws of Luxembourg or have been given proceedings of a penal, criminal 

or tax nature (which would include awards of damages made under civil liabilities provisions of the U.S. 

federal securities laws, or other laws, to the extent that the same would be classified by Luxembourg 

courts as being of a penal or punitive nature (for example, fines or punitive damages)) or rendered 

subsequent to an evasion of Luxembourg law (fraude à la loi). Ordinarily an award of monetary damages 

would not be considered as a penalty, but if the monetary damages include punitive damages such 

punitive damages may be considered as a penalty. 

 
If an original action is brought in Luxembourg, Luxembourg courts may refuse to apply the designated law 

amongst others and notably (i) if the choice of such foreign law was not made in good faith (bona fide), (ii) if the 

foreign law was not pleaded and proved or (iii) if pleaded and proved, such foreign law was contrary to mandatory 

Luxembourg laws or incompatible with Luxembourg’s international public policy. In an action brought in 
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Luxembourg on the basis of U.S. federal or state securities laws, Luxembourg courts may not have the requisite 

power to grant the remedies sought. Also, an exequatur may be refused in respect of a foreign judgment granting 

punitive damages. In practice, Luxembourg courts presently tend not to review the merits of a foreign judgment, 

although there is no clear statutory prohibition of such review. Further, in the event of any proceedings being 

brought in a Luxembourg court in respect of a monetary obligation expressed to be payable in a currency other 

than Euro, a Luxembourg court would have power to give judgment expressed as an order to pay a currency other 

than Euro. However, enforcement of the judgment against any party in Luxembourg would be available only in Euro 

and for such purposes all claims or debts would be converted into Euro. 

 
Subject to the foregoing, purchasers of the Notes may be able to enforce judgments in civil and commercial 

matters obtained from U.S. federal or state courts in Luxembourg. We cannot, however, assure you that attempts 

to enforce judgments in Luxembourg will be successful. 
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WHERE YOU CAN FIND MORE INFORMATION 

 
Each purchaser of the Notes from the Initial Purchaser will be furnished with a copy of this Offering Circular 

and, to the extent provided to such Initial Purchaser by the Issuer, any related amendment or supplement to this 

Offering Circular. Each person receiving this Offering Circular and any related amendments or supplements to this 

Offering Circular acknowledges that: 

(1) such person has been afforded an opportunity to request from us, and to review and has received, all 

additional information considered by it to be necessary to verify the accuracy and completeness of the 

information herein; 

(2) such person has not relied on any Initial Purchaser or any person affiliated with any Initial Purchaser in 

connection with its investigation of the accuracy of such information or its investment decisions; and 

(3) except as provided pursuant to (1) above, no person has been authorised to give any information or to 

make any representation concerning the Notes offered hereby other than those contained herein, and, if 

given or made, such information or representation should not be relied upon as having been authorised 

by the Company or any Initial Purchaser. 

 
Pursuant to the Indenture and so long as the Notes are outstanding, we will furnish periodic information to 

holders of the Notes. See “Description of the Notes—Certain Covenants—Reports”. 

 
For so long as the Notes are listed on the Official List of the LuxSE for trading on the Euro MTF Market, copies 

of the Issuer’s articles of association, the Indenture, as applicable, and our most recent consolidated financial 

statements published by us may be inspected and obtained at the office of the Listing Agent in Luxembourg. See 

“Listing and General Information”. 



147  

LISTING AND GENERAL INFORMATION 

 
Listing 

Application has been made to list the Notes on the Official List of the LuxSE and to trading on the Euro MTF 

Market in accordance with the rules and regulations of the LuxSE. The LuxSE takes no responsibility for the 

contents of this Offering Circular, makes no representations as to its accuracy or completeness and expressly 

disclaims any liability whatsoever for any loss howsoever arising from or in reliance upon the whole or any part of 

the contents of this Offering Circular. 

 
For so long as the Notes are listed on the Official List to the LuxSE to trading on the Euro MTF Market, copies 

of the following documents may be inspected and obtained at the specified office of the listing agent in 

Luxembourg during normal business hours on any weekday: 

• the articles of association and/or bylaws of the Issuer and the Guarantors (the Issuer’s articles of 

association may also be inspected at the Luxembourg Register of Commerce and Companies during 

normal business hours); 

• the Guarantees and Security Documents; 

• our most recent audited consolidated financial statements, and any interim financial statements 

published by us on a quarterly basis; 

• the Indenture (which includes the form of the Notes), as applicable; 

• the Purchase Agreement relating to the Notes; and 

• the Offering Circular. 

 
It is expected that the approval in connection with the listing of the Notes on the Official List of the LuxSE and 

the admission of the Notes to trading on the Euro MTF Market will be granted by the LuxSE after the issuance of the 

Notes, respectively. Transactions will normally be effected for settlements in Sterling and for delivery on the third 

business day after the day of the transaction. 

 
We have appointed Deutsche Bank AG, London Branch as paying agent and Deutsche Bank Luxembourg, S.A. 

as transfer agent to make payments on, when applicable, and transfers of the Notes for as long as any of the Notes 

are listed on the Official List of the LuxSE to trading on the Euro MTF Market and Deutsche Bank Luxembourg, S.A. 

as listing agent. We reserve the right to change this appointment and we will publish notice of such change of 

appointment in a newspaper having a general circulation in Luxembourg (which is expected to be the Luxemburger 

Wort) or, to the extent and in the same manner permitted by such rules, posted on the official website of the LuxSE 

(www.bourse.lu). 

 
Application may be made to the LuxSE to have the Notes removed from listing on the Official List of the LuxSE 

to trading on the Euro MTF Market, including if necessary to avoid any new withholding taxes in connection with 

the listing. 

 
So long as the Notes are listed on the Official List of the LuxSE and admitted to trading on the Euro MTF 

Market, the Notes will be freely transferable and negotiable. 

 

Clearing Information 

The Notes have been accepted for clearance through the facilities of Euroclear and Clearstream. 
 

ISIN Common Code 
 

  

Regulation S Global Notes . . . . . . . . . .  XS2199627030 219962703 
 

Legal Information 

The Issuer 

The Issuer, B&M European Value Retail S.A., is a public limited liability company (société anonyme) 

incorporated under the laws of Luxembourg. On the date of this Offering Circular, the business address of the 

Issuer is at 9, Allée Scheffer L-2520 Luxembourg. The Issuer is registered with the Luxembourg Register of 

Commerce and Companies (R.C.S. Luxembourg) under number B 187275 (LEI 213800UK7ZRLY2K1X530). 
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The offering of the Notes by the Issuer was authorised by the board of directors of the Issuer on June 30, 

2020. The yield on the Notes is 3.625% per year. The yield is calculated at the Issue Date on the basis of the issue 

price. It is not an indication of future yields. 

 

Guarantors 

As of March 28, 2020, the Guarantors and the Issuer would have represented 84% of the total assets of the 

Group on a consolidated basis. All Guarantors are within the scope of consolidation of the Issuer. 

 
The following is a description of the Guarantors: 

 
B&M European Value Retail 1 S.à r.l. is a private limited liability company (société à responsabilité limitée) 

incorporated in Luxembourg registered with the Luxembourg Register of Commerce and Companies (R.C.S. 

Luxembourg) under number R.C.S. B 173.461 with its registered office at 9, Allée Scheffer L-2520 Luxembourg 

 
B&M European Value Retail 2 S.à r.l. a private limited liability company (société à responsabilité limitée) 

incorporated in Luxembourg registered with the Luxembourg Register of Commerce and Companies (R.C.S. 

Luxembourg) under number R.C.S. B 171.437 with its registered office at 9, Allée Scheffer L-2520 Luxembourg 

 
B&M European Value Retail Holdco 1 Ltd is incorporated in England and Wales with company number 08338308 

with its registered office at The Vault, Dakota Drive, Estuary Commerce Park, Speke, Liverpool L24 8RJ 

 
B&M European Value Retail Holdco 2 Ltd is incorporated in England and Wales with company number 08338614 

with its registered office at The Vault, Dakota Drive, Estuary Commerce Park, Speke, Liverpool L24 8RJ 

 
B&M European Value Retail Holdco 3 Ltd is incorporated in England and Wales with company number 08309890 

with its registered office at The Vault, Dakota Drive, Estuary Commerce Park, Speke, Liverpool L24 8RJ 

 
B&M European Value Retail Holdco 4 Ltd is incorporated in England and Wales with company number 08309974 

with its registered office at The Vault, Dakota Drive, Estuary Commerce Park, Speke, Liverpool L24 8RJ 

 
B & M Retail Limited is incorporated in England and Wales with company number 01357507 with its registered 

office at The Vault, Dakota Drive, Estuary Commerce Park, Speke, Liverpool L24 8RJ 

 
EV Retail Limited is incorporated in England and Wales with company number 03244928 with its registered office 

at The Vault, Dakota Drive, Estuary Commerce Park, Speke, Liverpool L24 8RJ 

 

Significant Change 

Except as disclosed in this Offering Circular: 

• there has been no material adverse change in our financial position as set forth in our Audited Financial 

Statements; and 

• we have not been involved in any litigation, administrative proceeding or arbitration relating to claims or 

amounts which are material in the context of the issue of the Notes, and, so far as we are aware, no such 

litigation, administrative proceeding or arbitration is pending or threatened. 

 
The Issuer accepts responsibility for the information contained in this Offering Circular. 
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